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UNITED STATES DISTRICT COURT IS-2/)5.9 ~——

CENTRAL DISTRICT OF CALIFORNIA

ELSINORE CHRISTIAN CENTER, a CV 01-04842 SVW (RCx)
California non-profit

corporation, and GARY HOLMES,

Plaintiffs, ORDER GRANTING IN PART
DEFENDANTS’” MOTION FOR SUMMARY
V. JUDGMENT, AND DENYING PLAINTIFFS’

MOTION FOR PARTIAL SUMMARY
JUDGMENT

CITY OF LAKE ELSINORE, a
California corporation, et al.,

Defendants.
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I. INTRODUCTION

Plaintiffs Elsinore Christian Center and Church member Gary
Holmeg (collectively “Church” or “Plaintiffs”) brought this action
against Defendants the City of Lake Elsinore and five individual
members of the City Council (collectively “City” or “Defendants”)
after the Lake Elsinore Planning Commission denied the Church’s

application for a conditional use permit (“CUP”) to operate a church
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on 217 N. Main Street, Lake Elsinore, California (the “Subject
Property,” “Property,” or “Site”).

Now before the Court are the parties’ cross-motions for
summary judgment. For the reasons set forth below, Plaintiffs’
Motion for Partial Summary Judgment is DENIED, and Defendants’ Motion
for Summary Judgment is GRANTED IN PART as to Plaintiffs’ Second
Cause of Action. The Court will issue a separate Order addressing
the remaining portions of Defendants’ Motion for Summary Judgment and
Plaintiffs’ Motion under Rule 56(f).

II. FACTUAL / PROCEDURAL BACKGROUND

A. Factual Summary

The Church is currently located in the downtown area of Lake
Elsinore and believes that it has been called by God to minister in
that area. The Church has been operating downtown for more than
twelve years. The Church’s current location lacks on-site parking,
however, and church members are forced to park on the street.
Certain events - the monthly Open Air Market and the annual Lake
Elsinore Classic - involve closed roads and further exacerbate
parking inadequacies; some congregants are often forced to park at a
considerable distance from the Church. The Church complainsg that
these parking issues pose particular difficulties for elderly Church
members and those with disabilities, and that the current facility is
too small to accommodate a growing congregation. As a result, the
Church seeks to relocate to the Subject Property, situated three

blocks away, which is larger and possesses more parking.
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The Subject Property and Church are located in downtown Lake
Elsinore, an economically depressed area characterized by urban
blight. The current tenant of the Property, Food Smarts, is a
discount food store and recycling business. Food Smarts leases the
Property from its current owner, the Elsinore Naval Military School
{*School”). Because Focd Smarts is a month-to-month tenant, the
School is legally entitled to evict Food Smart on thirty days’
notice. The Scheol is willing to sell the Property to the Church,
and the Church has entered into a purchase agreement with the School.

Both the Subject Property and the Church are located in an
area of the City zoned as C-1, or “Neighborhood Commercial.” The
following uses are among those that may be located in C-1 zones as a
matter of right: apparel stores, appliance stores, bicycle shops,
food stores, florists, general merchandise stores, hardware stores,
health and exercise clubs, hobby supply stores, jewelry stores, media
shops, music stores, personal service establishments, pet shops,
restaurants, schools for dance and music, sporting goods stores, toy
shops, and sellers of vehicle parts.

The following uses may be located in C-1 zones subject to a
CUP: automatic car washes, bars, churches, drive-through or drive-in
establishments, arcades, gas stations, hotels, mortuaries, motels,
private clubs and lecdges, restaurants with outside eating areas,
small animal veterinary clinics, and any other use having similar
characteristics and in accord with the zone’s purposes.

Additionally, the Subject Property is located in an area

classified as “blighted” by the Rancho Laguna Redevelopment Project,
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which acts as an overlay to the City’s zoning provisions. After
entering into a purchase agreement with the School, the Church
applied for a CUP. City staff prepared a report recommending
approval of the CUP, subject to twenty-six conditions, to which the
Church consented. However, the City’s Planning Commission denied the
CUP, citing loss of a needed service (the grocery store and recycling
business), loss of tax revenue, insufficient parking at the Subject
Property, and the belief that denial of the CUP would not work a
substantial burden on the Church, as it could continue to coperate at
its present downtown location.

The Church’s appeal of the CUP denial was rejected
unanimously by the City Council. During the Council’s hearing on
this matter, City residents spoke out on both sides of the appeal.
Church members described their difficulties in attending church,
while downtown residents and Food Smarts employees cited the need for
a grocery store within walking distance and the loss of jobs that
would result if Food Smarts were evicted. Other downtown residents
claimed that the presence of the Church would benefit the area.

B.  Procedural Posture

On May 30, 2001 the Church sued the City in an attempt to
either invalidate the applicable zoning rules or compel the City to
issue a CUP in this instance.

The Church alleges that (1) the City’s entire zoning
Ordinance, (2) the rules regarding the C-1 zones as applied to
Plaintiffs, and (3) the City’s denial of the Church’s CUP

application, violate (1) the Religious Land Use and Institutionalized
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Persons Act (“RLUIPA“), (2) the U.S. Constitution, and (3) the
California Constitution. The Complaint thereby presents an intricate
analytical challenge, consisting of claims at three levels of
generality, brought under four sections of RLUIPA, four provisions of
the U.S. Constitution, and one section of the California
Constitution - a total of approximately two dozen discrete yet
interrelated claims.

*A fundamental and long-standing principle of judicial
restraint requires that courts avoid reaching constitutional
questions in advance of the necessity of deciding them.” Lyng v.

Northwest Indian Cemetery Protective Ass'n, 485 U.S. 439, 445, 108 S.

Ct. 1319 (1988). Thus, the Court intstructed the parties to focus
initially on Plaintiffs’ statutory claims, with specific attention to
Plaintiffs’ claim under Section 2{a) of RLUIPA. Plaintiffs moved for
partial summary judgment on that claim.

The City, however, moved for summary judgment on all claims,
placing the entire matter before the Court. Citing the Court’s
attempt to focus the issues, Plaintiffs declined a full briefing on
most of their additional statutory and constitutional claims, and
moved for a continuance pursuant to Fed. R. Civ. P. Rule 56(f) to
permit additional discovery “and preparation” regarding certain
claims. (See Pls.’ Opp. to Def.’s Mot. for Summary Judgment, at 16.)}
The result is a mishmash of often incongruocus pleadings, which fail
to join issue in important respects. Meanwhile, the United States
has intervened to defend the constitutionality of RLUIPA, should the

Court reach that gquestion.




Because Plaintiffs’ claim under Section 2(a) of RLUIPA is not
included in their Rule 56 (f) Motion, because all elements of that
claim have been fully briefed by both parties, and because both
parties move for summary adjudication of that claim, the Court
considers it in its entirety. The Court addresses the remaining
claims in a separate Order.

C. Standard for Summaryv Judgment

Rule 56(¢c) requires summary judgment when the evidence,
viewed in the light most favorable to the non-moving party, shows
that there is no genuine issue as to any material fact, and that the

moving party is entitled to judgment as a matter of law. ee Fed. R.

Civ. P. 56{c); Tarin v. County of Los Angeles, 123 F.3d 1259, 1263

(9th Cir. 1997). The moving party bears the initial burden of
establishing the absence of a genuine issue of material fact. See

Celotex Corp. v. Catrett, 477 U.S. 317, 323-24, 106 S. Ct. 2548, 2553

(1986) .

That burden may be met by “‘'showing’ - that is, pointing out
to the district court - that there is an absence of evidence to
support the nonmoving party’s case.” Id. at 325, 106 S. Ct. at 2554.
Once the moving party has met its initial burden, Rule 56(e) requires
the non-moving party to go beyond the pleadings and identify facts
that show a genuine issue for trial. See id. at 323-34, 106 S. Ct.

at 2553; Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.

Ct. 2505, 2510 (1986).
However, only genuine disputes - where the evidence is such

that a reasonable jury could return a verdict for the nonmoving
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party - “over facts that might affect the outcome of the suit under

the governing law will properly preclude the entry of summary

judgment.” Id. at 248; see also Arpin v. Santa Clara Valley Transp.
Agency, 261 F.3d 912, 919 (9th Cir. 2001).

When deciding cross-motions for summary judgment, a district
court retains the responsibility to examine the record to ensure that
no disputed issues of fact exist, despite the parties’ assurances to

that effect. Fair Housing Council of Riverside County, Inc. v,

Riverside Two, 249 F.3d 1132, 1136-37 (9th Cir. 2001); see Chevron

USA, Inc. v. Cavetano, 224 F.3d 1030, 1038 n.6 {(9th Cir. 2000).

III. DISCUSSION - STATUTORY APPLICATION

A. Background of RLUIPA

On September 22, 2000, President Clintcn signed into law the
Religious Land Use and Institutionalized Persons Act of 2000, 114
Stat. 803-807 (codified at 42 U.S.C. §§ 2000cc et seq.).

RLUIPA represents the latest act in an ongoing tug-of-war
between Congress and the Supreme Court. In 1990, the Supreme Court

decided Emplovment Division v. Smith, 494 U.S. 872, 110 S§. Ct. 1585

(1990), which held that rights under the Free Exercise Clause do not
“relieve an individual of the obligation to comply with a ‘valid and
neutral law of general applicability on the ground that the law
proscribes (or prescribes) conduct that his religion prescribes (or
proscribes).'” 1Id. at 879. The Court refused to apply the balancing
test employed in Sherbert v. Verner, 374 U.S. 398, 83 S. Ct. 1790
(1963), which held that government actions that substantially burden

a religious practice must be justified by a compelling governmental
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interest. Smith, 494 U.S. at 883-84., The Court concluded that
Sherbert has been largely confined to the context in which it was
decided - denial of unemployment compensation - and that, in any
case, its rule does not apply to neutral laws of general
applicability. Id. at 879.

In direct response to Employment Division v. Smith, Congress

in 1993 enacted the Religious Freedom Restoration Act (“RFRA”), 107
Stat. 1488 (codified at 42 U.S5.C. §§ 2000bb et seq.). RFRA purported
to codify the Sherbert test and to apply it to all government acts
that “substantially burden” religious exercise, even if the burden
results from a rule of general applicability. 42 U.S.C. § 2000bb-1;
see 42 U.S.C. § 2000bb(b).

Four yvears later the Supreme Court struck down RFRA, at least

ags it relates to state and local governments,' in City of Boerne v.

Flores, 521 U.S. 507, 117 8. Ct. 2157 (1997). Although Congress may
enforce constitutional rights pursuant to Section 5 of the Fourteenth
Amendment, the Court in City of Boerne concluded that RFRA exceeded
that limited authority by, in effect, defining rights instead of
simply enforcing them. See infra.

RLUIPA was drawn in attempt to achieve a constitutiocnal
balance. The “general rule” of RLUIPA is the same as that provided

by RFRA: state action that "“substantially burden(s]” religious

exercise must be justified as the “least restrictive means” of

1, Most courts to consider the question have concluded
that City of Boerne invalidated RFRA only as applied to state and

local governments. See Sutton v, Providence St. Joseph Med,
Ctr., 192 F.3d 826, 832 (9th Cir. 1999} (collecting cases).




furthering a “compelling governmental interest.” See 42 U.S5.C. §§
2000cc{a) (1); 2000cc-1(a). However, RLUIPA’'s provisiong are more
narrowly directed than those of RFRA. First, RLUIPA by its terms
applies only to governmental action regarding land use or
institutionalized persons. See 42 U.S.C. §§ 2000cc; 2000cc-1.
Second, within those categories, RLUIPA applies only where the
substantial burden is imposed 1) in connection with a federally-
funded activity; 2) where the burden affects interstate commerce; or,
with respect to land use decisions, 3) where the burden is imposed in
the context of a scheme whereby the state makes “individualized
assessments” regarding the property involved. See 42 U.S.C. §§

2000cc (a) (2); 2000cc-1(b).

B. 42 U.S.C. § 2000cc{a): Substantial Burden on Religious

Exercise
The “general rule” of RLUIPA provides that:

No government shall impose or implement a land use regulation
in a manner that imposes a substantial burden on the
religious exercise of a person, including a religious
assembly or institution, unless the government demonstrates
that imposition of the burden on that person, assembly, or
institution--

(A) is in furtherance of a compelling governmental

interest; and

(B) is the least restrictive means of furthering that

compelling governmental interest.




42 U.S.C. § 2000cc(a) (1).

By the terms of the statute, this rule applies in three
contexts: (A) where the burden is imposed in a federally-funded
program or activity; (B) where the burden affects, or removal of the
burden would affect, interstate commerce; and (C) where the “burden
is imposed in the implementation of a land use regulation or system
of land use regulations, under which a government makes
individualized assessments of the proposed uses for the property
involved.” 42 U.S.C. § 2000cc(a)(2).

Plaintiffs allege that the City “has in place formal or
informal procedures . . . to make individualized assessmentsg of the
proposed religious use of the Subject Property.” (Compl. { 45.)
Indeed, the City’s denial of a conditional use permit is, presumably,
precisely the type of “individualized assessment” contemplated by

subsection (C). See Dilaura v. Ann Arbor Charter Twp, 30 Fed. AppX.

501, 510 (6th Cir. 2002) (subsection (C) “clearly applies” to
procedure for a zoning variance).

Thus, the Court first considers whether the land use
regulation, or its implementation, “imposes a substantial burden on
the religious exercise” of Plaintiffs. 42 U.S.C. § 2000cc{a) (1).

RLUIPA defines “religious exercise” to include “any exercise
of religion, whether or not compelled by, or central to, a system of
religious belief.” 42 U.S.C. § 2000cc-5(7) (A}. Further, the statute
expressly provides that the term “religious exercise” includes the
“use, building, or conversion of real property for the purpose of

religious exercise . . . .” 42 U.8.C. § 2000cc-5(7) (B).
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Therefore, the effective statutory guestion in this regard is
whether the challenged zoning regulations, or the application
thereof, effect a “substantial burden” on Plaintiffs’ “use of real
property for the purpose of religious exercise.”? A claimant under
RLUIPA bears the burden of persuasion on this question. 42 U.S.C.

§ 2000cc-2(b).

The Court begins by considering Plaintiffs’ narrowest ground
of attack: the City’s denial of the CUP.? With regard to this action,
the substantial burden question is easily answered in the
affirmative. The burden on the Church’s use of land in this case is
not only substantial, but entire. By denying the conditional use
permit, the City has effectively barred any use by the Church of the
real property in question. This is not a case where the Church’s
proposed use of land - equated with “religious exercise” by RLUIPA -
is restricted in a minor or “unsubstantial” way (e.g., by limiting a

building's size or occupancy). Rather, the denial of the CUP bars

2. The “land use regulations” governed by RLUIPA are those
that “1limit[] or restrict[] a claimant’s use or development of
land . . . if the claimant has an ownership, leasehold, easement,
servitude, or other property interest in the regulated land or a
contract or option to acquire such an interest.” 42 U.S5.C. §
2000cc-5(5). Thus, the Church’s contract to purchase the Subject
Property affords it standing under RLUIPA, even though the Church
has not yet formally acquired the property at issue.

3. As detailed infra, the Court concludes that the City’s
denial of the CUP violates Section 2(a) of RLUIPA, but that this
provision is an unconstitutional enactment. Accordingly,
Plaintiffs’ facial and as-applied challenges under Section 2(a)
are moot. Therefore, Defendants’ motion for a continuance with
respect to these challenges is DENIED AS MOOT.
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the Church’s use altogether, thereby imposing the ultimate burden on
the use of that land.

Under established free exercise jurisprudence, the question
whether state action imposes a “substantial burden on religious
exercise” turns largely on whether the conduct curtailed or mandated
by the state would cause “an adherent to modify his behavior and to

violate hig beliefs.” Thomas v. Review Bd., 450 U.S. 707, 717-18,

101 8. Ct. 1425 (1981). 1In other words, a "“substantial buxrden on
religious exercise” accrues only where compliance with governmentally
dictated or proscribed behavior would cause a religious adherent to
trespass on a “central religious belief or practice. . . .”

Hernandez v. Commissioner, 4%0 U.S. 680, 699, 109 S. Ct. (1989)

(emphasis added) (citing Hobbie v. Unemployment Appeals Comm’n of

Fla., 480 U.S. 136, 141-142, 107 S. Ct. 1046 (1987)).

Because zoning regulations and decisions rarely bear upon
central tenets of religious belief, those regulations and decisions
have not generally been held under these standards to impose a
gubstantial burden on religious exercise. See, e.g., Christian

Gospel Church, Inc. v. San Francisco, 896 F.2d 1221, 1224 (9th Cir.

1990); Messiah Baptist Church v. County of Jefferson, 859 F.2d 820,

824-25 (10th Cir.), cert. denied, 490 U.S. 1005, 109 S. Ct. 1638

(1989) ; Lakewood, Ohio Congregation of Jehovah’s Witnesses, Inc. v.

Lakewood, 699 F.2d 303, 306-7 (6th Cir. 1983); Grosz v. City of Miami

Beach, 721 F.2d 729 (11th Cir. 1983}.
Clearly, RLUIPA was intended to and does upset this test. By

explicitly prescribing that the centrality of a religious belief is
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immaterial to whether or not that belief constitutes “religious
exercise,” see 42 U.8.C. § 2000cc-5(7) (A), and by definitionally
equating land use with “religious exercise,” see § 2000cc-5(7) (B},
RLUIPA establishes an entirely new and different standard than that
employed in prior Free Exercise Clause jurisprudence. See Dilaura,

30 Fed. Appx. at 508-9; but gee San Jose Christian College v. City of

Morgan Hill, 2002 U.S. Dist. LEXIS 4517, at *4-7 (N.D. Cal. March 8,

2002) (applying pre-RLUIPA “substantial burden” test to RLUIPA
claim) .

Although RLUIPA’s legislative history suggests that
“substantial burden” should be interpreted as it has been in prior
case law, it is irrelevant in this case whether “substantial” means
“non-trivial” or something greater. It is the Act’s explicit
redefinition of “religious exercise” that effects a manifest change
in the analysis. Because use of land is “religious exercise” under
RLUIPA, there can be no doubt that the City’s action denying use of
the Subject Property is a “substantial burden” on that use.

When the Court “finds the terms of a statute unambiguous,
judicial inquiry is complete, except in ‘rare and exceptional

circumstances.’” Rubin v. United States, 449 U.S. 424, 430, 101 S.

Ct. 698 (1981). Moreover, to the extent that any statutory ambiguity
arises, RLUIPA mandates that the Act be construed "“in favor of a
broad protection of religious exercise.” 42 U.S.C. § 2000cc-3(qg).
Therefore, notwithstanding RLUIPA’s muddled legislative history, this
Court is compelled to the conclusion above.

/17
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C. Scrutiny of the City’s Decisiocon

The Church having established a prima facie case of a
violation of § 2000cc(a) (1) of RLUIPA, the burden of persuasion
shifts to the government to justify its actions. 42 U.S.C. § 2000cc-
2(b). To satisfy its burden, the City must demonstrate both that its
denial of the CUP a) is in furtherance of a compelling government
interest, and b) is the least restrictive means of furthering that
interest. 42 U.S5.C. § 2000cc(a}(1}.

1) Compelling Governmental Interest

RLUIPA does not define “compelling governmental interest,”
though the legislative history indicates the phrase was taken
directly from the Religious Freedom Restoration Act of 1993 ("RFRA"},
and “was and is intended to codify the traditional compelling
interest test.” Statement of Rep. Charles T. Canady, sponsor, on the
Religious Land Use and Institutionalized Persons Act of 2000, 146

Cong Rec E 1563 (2000). One of the stated purposes of RFRA was “to

restore the compelling interest test as set forth in Sherbert v.

Verner, 374 U.S. 398 [, 83 8. Ct. 1790] (1963) and Wisconsin v.

Yoder, 406 U.S. 205 [, 92 S. Ct. 1526] (1972) . . . ." 42 U.S5.C.
§ 2000bb (b} .

In Sherbert, the Supreme Court considered South Carolina’s
denial of unemployment benefits to a Seventh Day Adventist who, in
conformity with her religion’s Sabbatarian beliefs, refused to work
on Saturdays. 374 U.S. at 400. The Court concluded that the scheme
effected a burden on the adherent’s religious exercise, and that any

interest in avoiding abuse of or fraud on the unemployment system did
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not represent a “compelling state interest.” Id. at 405-409. “[I]ln
this highly sensitive constitutional area, ‘only the gravest abuses,
endangering paramount interests, give occasion for permissible
limitation.'*” Id. at 406.

Employing a similarly strict standard, the Court in Yoder
held that Wisconsin’s interest in an educated citizenry was not
sufficient to warrant impinging upon Amish and Mennonite religious
beliefs that militate against formal education after the eighth
grade. 406 U.S. at 234-35. The Court observed that “only those
interests of the highest order and those not otherwise served can
overbalance legitimate claims to the free exercise of religion.” Id.
at 215.

Indeed, the Supreme Court has identified only a few
circumstances manifesting interests that satisfy the compelling
interest test when applied in the free exercise context. See United

Stateg v. Lee, 455 U.S. 252, 259-61, 102 S. Ct. 1051 (1982)

(government’'s interest in maintaining social security system
justifies requiring contribution even from those religiously
cpposed); Gillette v. United States, 401 U.S. 437, 462, 91 S. Ct. 828
{1971) {interests in enforcing military draft justify burden on
religious objectors}; Braunfield v. Brown, 366 U.S. 539, 607, 81 S.
Ct. 1144 (1961) (state interest in day of repose for all workers
justifies Sunday closing law despite incidental burden on those who
observe Saturday as day of rest). Even significant governmental

interests will not necessarily rise to the requisite level. See,
e.g., Church of the ILwkumi Babaly Ave v. Hialeah, 508 U.S. 520, 546,
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113 8. Ct. 2217 (1993) (free exercise interests of church that
practices animal sacrifice warrant invalidating ban on the practice
founded on city’s proffered interests in protecting against health
risks, animal cruelty, emotional injury to child witnesses, etc.).
In practice, however, the “compelling interest” test of
Sherbert has rarely been applied in free exercise cases. See

Employment Division v. Smith, 494 U.S. at 882-85 (noting that

Sherbert has only occasionally been applied outside the context of
unemployment compensation). Nonetheless, applications of the test in
other constitutional arenas confirm the weightiness of those
interests traditicnally held to satisfy it. See, e.a., Board of

Dirs. of Rotary Int‘l v. Rotarv Club of Duarte, 481 U.5. 537, 549,

107 S. Ct. 1940 (1987) ({(remedying discrimination against women and

racial minorities); United States v. Paradise, 480 U.S. 149, 167, 107

S. Ct. 1053 (1987) (same); Reno v. ACLU, 521 U.S. 844, 863 n.30, 117

S. Ct. 2329 (1997) (protecting minors from “indecent” and “patently

offensive” speech); Nat’l Treasury Employees Union v. Von Raab, 489

U.S. 656, 677, 109 S. Ct. 1384 (1989) (avoiding disclosure of

sensitive governmental information); Press-Enterprise Co. v. Superior

Court of California, 464 U.S. 501, 510, 104 S. Ct. 819 (1984) (same);

Bush v. Vera, 517 U.S. 952, 977, 116 S. Ct. 1941 (1996} {(assuming

enforcement of Voting Rights Act is compelling interest); Federal

Election Comm’n v. National Conservative Political Action Committee,

470 U.S. 480, 500-1, 105 S. Ct. 1459 (1985) (preventing corruption) ;

Skinner v. Railway Labor Executives’ Ass’n, 489 U.S5. 602, 633, 109 S.

Ct. 1402 (1989) (regulating railway safety}.
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It is not clear, however, that the expectation of such a
strict standard of review was universally held. Senators Hatch and
Kennedy included in the legislative history an ambiguous invocation
that “[tlhe compelling interest test is a standard that responds to
facts and context.” Hatch-Kennedy Statement, 146 Cong. Rec. § 7774,
at *7775. In striking down RFRA, which contained an identical
“compelling governmental interest” test, the Supreme Court offered
the following enigmatic dicta: “Even assuming RFRA would be
interpreted in effect to mandate some lesser test, say one equivalent

to intermediate scrutiny, the statute would nevertheless require

searching judicial scrutiny . . . .” City of Boerne v. Flores, 521
U.S. 507, 534, 117 8. Ct. 2157 (1997) (emphasis added).

With these conflicting signposts in mind, the Court turns to
the question whether the City’s decision in this case was “in
furtherance of a compelling governmental interest.”

During its hearing on this matter, the Lake Elsinore City
Council articulated three principal bases for its denial of the
conditional use permit: 1) maintaining needed services provided by
the Site’s current tenant (a discount food store and recycling
center); 2} preventing a loss of property tax revenue by replacing a
commercial tenant with a non-commercial user; and, 3) the possible
inadequacy of on-site parking for the Church’s proposed use, and
potential adverse conseqguences on the parking needs of adjacent
users. (See Compl., Exh. D, City Council Minutes - March 13, 2001
[hereinafter City Council Minutes], at 29.)

/17
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The City now offers a post hoc articulation of its interests
as “curbing urban blight, preserving the sole food market in an
underprivileged low-income area, preserving jobs in the same area,
[and] generating tax revenue for the use [of] all [City residents].”
{See Defs.’ Opp. at 15.) Thus, the City no longer argues that
avoidance of (speculative) parking difficulties constitutes a
compelling interest, and the Court doubts that such a showing could
be made. (Id.)

Nor does an interest in maintaining tax revenue justify the
City's decision. The maintenance of property tax revenue is a
potentially pretextual basis for decision-making that appears to have
been a specific target of RLUIPA. See Report of the House Committee
on the Judiciary (House Rep. 106-219) (July 1, 1999), at text
accompanying n. 79 (cited in Hatch-Kennedy Statement, 146 Cong. Rec.
S 7774, at *7775). The Act’s drafters were concerned that where, as
here, a church is required to seek a permit, “[t]lhe zoning board
[does] not have to give a specific reason [for denying the permit].
They can say it is not in the general welfare, or they can say you
are taking property off the tax rolls.” Id. 1Indeed, if a city’'s
interest in maintaining property tax levels constituted a compelling
governmental interest, the most significant provision of RLUIPA would
be largely moot, as a decision to deny a religious assembly use of
land would almeost always be justifiable on that basis.

Thus, the only potentially compelling interest is that
characterized by the City as “curbing urban blight” (i.e.,

maintaining the only food market in an economically depressed area,
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and avoiding loss of jobs). The Supreme Court has long acknowledged
the importance of municipal zoning cobjectives, including ensuring
safety and security, limiting noise, and providing a favorable

environment to raise children. See Village of Fuclid v. Ambler

Realty Co., 272 U.S. 365, 394-95, 47 S. Ct. 114 (1926); Members of

City Council v. Taxpayers for Vincent, 466 U.S. 789, 806, 104 5. Ct.

2118 (1984) (interest in avoiding visual clutter); Agins v. Tiburon,

447 U.S. 255, 261, 100 S. Ct. 2138 (1980} {(controlling urban sprawl).
More significantly, as the Court has recognized in the First
Amendment context, “a city’'s ‘interest in attempting to preserve the
quality of urban life is one that must be accorded high respect.’”

Renton v. Plavtime Theatres, Inc., 475 U.S. 41, 50, 106 S. Ct. 825

(1986) (quoting American Mini-Theaters, Inc., 427 U.S. 50, 71, 96 S.
Ct. 2440 (1976)).
Of course, such observations do not equate to heldings that

the interests are “compelling.” See Walnut Properties v. Whittier,

808 F.2d 1331, 1335-36 (9th Cir. 1986). It seems apparent, however,

that concerns regarding the vitality of city life are of paramount

importance in land use planning. See Murphy v. Zoning Comm'n, 148 F.
Supp. 2d 173, 190 (D. Conn. 2001) (“local governments have a
compelling interest [under RLUIPA] in protecting the health and
safety of their communities . . . .”).

Moreover, the interests claimed here go beyond merely
preserving the quality of urban life. Rather, the City’s proffered
interest is in combating the economic and social ravages of blight -

an interest underscored by comprehensive federal and state
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