© 00 N oo o B~ w N P

N RN DN RN N N N RN DN PR P R R R R R R R
0o N o oo M WO N R O O 0O N o oD O N - O

UNI TED STATES DI STRI CT COURT
CENTRAL DI STRI CT OF CALI FORNI A

PAUL LOZANO, on behal f of
himsel f and all others
simlarly situated and as a
private attorney general on
behal f of the nenbers of the
general public residing within
the State of California,

NO. CV-02-00090 WIR ( AJW)

ORDER GRANTI NG DEFENDANT’ S
MOTI ON TO COVPEL ARBI TRATI ON
AND TO STAY PROCEEDI NGS

Pl aintiff,

V.
AT&T Wrel ess, a Del aware
corporation, and DOES 1 through
20, inclusive,

Def endant s.

N N N N’ N’ N N N N N N N N N N N N N

After consideration of the noving papers and rel evant
authorities submtted in support of Defendant’s Mdtion to Conpel
Arbitration and To Stay Proceedings, the Court finds that good
cause does exist to GRANT Defendant’s Moti on.

| T 1S HEREBY ORDERED that the Motion to Conpel Arbitration
and To Stay Proceedings i s GRANTED
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| . Legal Standard

The Federal Arbitration Act (“FAA’) applies to “a contract
evi dencing a transaction involving commerce . . ..” 9 US. C 8§
2. Any arbitration agreenent within the FAA's scope “shall be
valid, irrevocable, and enforceable,” id., and permts a party
“aggrieved by the alleged . . . refusal of another to arbitrate”
to file a petition in the district court for an order conpelling
arbitration. 9 U S C 8§ 4. The court, “upon being satisfied
that the making of the agreenent for arbitration . . . is not in
issue . . . shall nake an order directing the parties to proceed
to arbitration in accordance with the terns of the agreenent.”
By the terns of the FAA, the district court shall direct the
parties to proceed to arbitration with regard to i ssues which the
rel evant arbitration agreenment covers, and thus there is no place

for the exercise of discretion by the district court. Chiron

Corp. v. Otho Diagnostic Systens, Inc., 207 F.3d 1126, 1130 (9!
Cir. 2000)(citation and quotation omtted). Additionally, a
party to a lawsuit pending in federal court nay request that the
court stay the court proceedi ngs pending the outconme of the

arbitration proceedings. 9 U S . C 8 3; Wagner v. Stratton

Caknmont, Inc., 83 F.3d 1046, 1048 (9" Cir. 1996); Arriaga V.

Cross Country Bank, 163 F.Supp.2d 1189, 1192 (S.D. Cal. 2001).

Thus, the court’s role under the FAAis limted to
determ ning: (1) whether the arbitration agreenent is valid and
enforceabl e and (2) whether the clains asserted are within the

purview of the arbitration agreenent. 1d.; Howard Elec. & Mech
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Co., Inc. v. Frank Brisco Co., Inc., 754 F.2d 847, 849 (9" Cir.

1985); Bischoff v. DirectTV, Inc., 180 F. Supp.2d 1097, 1102 (C. D

Cal . 2002).
Furthernore, the FAA evinces a “liberal federal policy
favoring arbitration agreenents.” Mses H Cone Memi| Hosp. V.

Mercury Constr. Corp., 460 U.S. 1, 24, 103 S.C. 927, 74 L.Ed.2d

765 (1985); Arriaga, 163 F.Supp.2d at 1191. Thus, a court must
| ook at questions of arbitrability with the federal policy
favoring arbitration in mnd. Arriaga, 163 F. Supp.2d at 1191
(quoting Moses H. Cone Memil|l Hosp., 460 U. S. at 24).

1. Analysis

A Validity and Enforceability of the Arbitration

Agr eenent

Plaintiff argues that the arbitration clause is
unenf or ceabl e because it is contained within the Wl come Quide,!*
whi ch was all egedly only provided to Plaintiff after he signed a
service plan. Thus, in Plaintiff’'s view, the Wl conme Guide is
not part of the contract for cellular service, and its ternms,
including the arbitration clause, are not enforceabl e agai nst
Plaintiff.

Def endant argues that the Wel cone CGuide is enforceable. 1In
fact, Defendant asserts that Plaintiff received a rate plan

brochure, which stated: “[y]our service is subject to the Terns

! The Welcone Guide is contained within the box of a newy

pur chased phone. The phone and Wl conme Guide are provided to the
purchaser after a contract for service has been signed. (Pl.’s

Opp. at 6.)
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and Conditions contained in your AT&T Wrel ess Services Wl cone
GQui de, which is included with your phone or avail able at point-
of - purchase.” (Haight Decl. Ex. A) Further, the Wl cone CGuide
itself directs the purchaser to the terns and conditions section
of the agreenent, and notifies the purchaser of Defendant’s
cancel lation policy. (Def.’s Mdt. to Conpel at 3.)

The Court finds that providing custoners with terns and
conditions after an initial transaction is acceptable, and that
such ternms and conditions are enforceable, including arbitration
cl auses. As noted in Bischoff, the econom c and practical
aspects of selling services to mass consuners allows for terns
and conditions to follow an initial transaction. Bischoff, 180

F. Supp. 2d at 1105 (citing ProCD, Inc. v. Zeidenberg, 86 F.3d

1447, 1451 (7'M Cir. 1996)). Further, as the Seventh Circuit
noted in Hill, et al. v. Gateway 2000, 105 F.3d 1147, 1149 (7"

Cr. 1997): “[c]lustoners as a group are better off when vendors
skip costly and ineffectual steps such as tel ephonic recitation,
and instead use a sinple approve-or-return device. Conpetent
adul ts are bound by such docunents, read or unread.” Gateway
2000, 105 F.3d at 1149. The Gateway Court found that the
contract terns and conditions were enforceabl e despite
plaintiffs’ argunent that the terns were unenforceabl e because
the order-taker did not read the terns over the phone. Gateway
2000, 105 F.3d at 1149. The fact that the custoner purchased the
conput er over the phone and was | ater sent the conputer and the

contract terns did not render the contract unenforceabl e. I d.
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accord Carnival Cruise Lines, Inc. v. Shute, 499 U S. 585, 587

(1991) (enforcing forum sel ection clause printed on the back of a
ti cket received by passengers in the mail subsequent to ticket
pur chase) .

Li kewi se, in Bischoff, the Central District found that the
plaintiff was bound by the arbitration clause in a satellite
tel evi sion service agreenent even though the arbitration
provi sion was provided to plaintiff after he had already entered
into the service agreenent. Bischoff, 180 F. Supp.2d at 1103.

Based on the foregoing authority, the Court finds that the
arbitration clause in the Wl cone Guide is not rendered
unenforceable nerely by its absence fromthe original service
contract. The Court accords little weight to the fact that the
Wel cone GQuide is not entitled “service contract” or “terns and
conditions of service.” A purchaser is nmade aware of the
| ocation of the “terns and conditions” on the second page of the
Wel conre Guide. (Haight Decl. Ex. A) Further, the “terns and
conditions” are the first thing nentioned in the Wl cone Qi de.
(Id.) It is not the case, as Plaintiff would have this Court
bel i eve, that Defendant attenpted to “slide” the arbitration
clause into the contract by way of the Welcome Guide. (Pl.’s
Qop. at 7.) As the Bischoff Court astutely observed:
“Ip]ractical business realities make it unrealistic to expect

[ def endant] or any tel evision programm ng service provider for
that matter, to negotiate all of the ternms of their custoner

contracts, including arbitration provisions, wth each custoner



© 00 N oo o B~ w N P

N RN DN RN N N N RN DN PR P R R R R R R R
0o N o oo M WO N R O O 0O N o oD O N - O

before initiating service.” Bischoff, 180 F. Supp.2d at 1105.
Li kewi se, this Court should not require that a cellular tel ephone
service provider negotiate all of the terns of their custoner
contracts before initiating service. Although the arbitration
clause is contained within the Welcone Guide, it is plainly
obvious that the terns and conditions of service are detailed in
the guide, and part of the cellular service contract.

B. Unconscionability of the Arbitration C ause

Al t hough federal policy favors arbitration agreenents, the
federal courts should rely on state | aw when addressing i ssues of
contract validity and enforceability. Bischoff, 180 F. Supp.2d at
1106 (citing G een Tree Fin. Corp.--Al abama v. Randol ph, 531 U.S.

79, 81 (2000); Ticknor v. Choice Hotels Int’l, Inc., 265 F.3d

931, 936-37 (9'" Cir. 2001))(citations onmitted). Thus, contract
def enses generally applicable under state |aw, including, fraud,
duress, or unconscionability nmay be asserted to invalidate
arbitration agreenments w thout contradicting Section 2 of the
FAA. 1d. A court’s unconsionability analysis on a notion to
conpel is limted to the arbitration clause in the agreenent.

Id. at 1107 (citing Gray v. Conseco,lnc., No. CV 00-322, 2000 W

1480273 (C.D. Cal. Sept. 29, 2000)(“Gray |").

“Under California law, for a contract termto be held
unconsci onabl e it nust possess two el enents: procedural
unconscionability (nmeaning ternms which are outside of the
reasonabl e expectations of the parties) and substantive

unconscionability (nmeaning terns that are overly harsh or one-
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sided).” Arriaga 163 F.Supp.2d at 1194 (citing Arnmendariz v.

Foundation Health Psychare Servs., 24 Cal. 4th 83, 114 (2000)).

The first step in the unconscionability analysis is to

deterni ne whether the contract is one of adhesi on. Bi schoff, 180

F. Supp. 2d 1107 (citing Arnendariz, 24 Cal. 4th at 113). A
contract of adhesion is a “standardi zed contract, which, inposed
and drafted by the party of superior bargaining strength,

rel egates to the subscribing party only the opportunity to adhere
to the contract or reject it.” Bischoff, 180 F. Supp.2d at 1107
Neal v. State Farmlns., Co., 188 Cal. App. 2d 690, 694 (1961).

A contract of adhesion is unconsci onabl e when both procedural and
substantive unconscionability are present. 1d. (citing
Arnendariz, 24 Cal. 4'" at 99). Procedural and substantive
unconscionability need not be present in the sane degree.
Bi schoff, 180 F. Supp.2d at 1107.

1. Procedural Unconscionability

The Wel conme Gui de that acconpani ed delivery of Plaintiff’s
phone is a contract of adhesion. (Haight Decl. Ex. A) The
contract is a formcontract inposed by the party with superior
bar gai ni ng power-Defendant. Additionally, Plaintiff was not free
to negotiate the ternms of the contract, but rather, could only
(1) cancel the contract imediately if the terns and conditions
were not agreeable; or (2) cancel the contract within 30 days of
activation. (Haight Decl. Ex. A) “[A] finding of a contract of
adhesion is essentially a finding of procedural

unconscionability.” Bischoff, 180 F.Supp.2d at 1107 (citing
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Flores v. Transanerica Hone, Inc., 93 Cal. App. 4'" 846, 853

(2001))(internal quotations omtted). Thus, the Court finds that
the arbitration clause in the Wl come Guide is procedurally
unconsci onabl e. However, to find that an arbitration clause is
invalid, substantive unconscionability nust al so exist.

2. Substantive Unconscionability

In order for a contract termto be substantively
unconsci onabl e, it must be found to be so one-sided as to “shock

the conscience.” 24 Hour Fitness, Inc. v. Superior Court, 66

Cal . App. 4'h 1199, 1212-1213 (1998).

Plaintiff asserts that the arbitration clause is so
restrictive that it is unreasonable on its face. (Pl.’s Qpp. at
13.) According to Plaintiff, the arbitration clause is
unconsci onabl e because it requires Plaintiff to submt to binding
arbitration, it prevents Plaintiff from seeking punitive damages,
and it prevents class actions. Plaintiff relies on Kinney v.

United Health Care Services, Inc., 70 Cal. App. 4'" 1322, 1332

(1999) for the general assertion: a provision in an arbitration
cl ause shoul d not seek to make the arbitration process an

of fensi ve weapon for one party. Kinney, 70 Cal. App. 4'" at

1332. The arbitration clause at issue in this case is not a one-
si ded weapon in the Kinney sense. 1|In Kinney, the arbitration

cl ause was found to be unconsci onabl e because it inposed a
uni l ateral obligation on enployees to arbitrate. The defendant,
United Health Care Services was not obligated to arbitrate its

cl ai s agai nst enpl oyees, yet its enployees were required to go
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to arbitration. 1d. at 1330-1332. Here, the arbitration cl ause
st at es:

any dispute or claimarising out of relating to this

Agreenment . . . will be resolved by binding arbitration

except that (1) you may take clains to small clains

court it they qualify for hearing by such a court, or

(2) you or we may choose to pursue clainms in court if

the clains relate solely to the collection of any debts

you owe to us. However, even for those clains that may

be taken to court, you and we both waive any clains for

punitive danmages and any right to pursue clainms on a

cl ass or representative basis.

(Hai ght Decl. Ex. A at 24, 8 5.a.) This arbitration clause is
not wholly unilateral. Unlike the arbitration clause in Kinney,
the AT&T Wreless arbitration clause requires both parties to
arbitrate, and allows custoners to take clains to small clains
court where appropriate. (1d.)

Furthernore, the Court finds that the punitive damge
[imtation and the prohibition of class or representative clains
are not substantively unconsci onabl e.

First, with regard to the punitive danages limtation, the
Plaintiff cannot find support for the proposition that a danage
l[imtation, in and of itself, is substantively unconscionabl e.

See e.qg. Powertel v. Bexley, 7443 So.2d 570, 575 (Fla. Dist. O

App. 1999) (holding limtation on damages anong the factors that

contribute to a finding of substantive unconscionability). The
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Court agrees with Defendant’s argunent that the limtation on

punitive danmages applies “to the fullest extent allowed by |aw.”
(Hai ght Decl. Ex. A at 25, 8 5.d). If the arbitrator appointed
by the American Arbitration Association finds that the [imt on
puni ti ve damages goes beyond the law, such a limtation will not
take effect. Furthernore, the limtation on punitive danages in
this case is not by itself sufficient to nake the arbitration

cl ause so one-sided as to shock the conscience. 24 Hour Fitness,

Inc., 66 Cal. App. 4'" at 1212-1213.

Next, with regard to the prohibition on class w de
arbitration, the Court is inclined to find that such a
prohi bition does not constitute substantive unconscionability.
Certain “procedural niceties” normally associated with a fornal
trial are relinquished when parties contract to arbitrate
di sputes, and one anong those “procedural niceties” is the right
to pursue class actions. Bischoff, 180 F. Supp.2d at 1108
(citation and quotation omtted). Although a prohibition on
cl ass-wide clainms was recently found to be unconsci onabl e by the

California Court of Appeals in Szetela v. Discover Bank, 118 Cal.

Rptr. 2d. 862, the arbitration agreenent in that case is

di stingui shable in one inportant respect fromthe arbitration

cl ause at issue here: the Szetela arbitration agreenent not only
precluded arbitration on a class basis, but also specifically
precluded pursuit of clains in a private attorney general
capacity. Szetela, 118. Cal. Rptr. 2d at 864. Here, there is no

specific preclusion of private attorney general clainms. The

10
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Szetela Court reasoned that the preclusion of class clains was
unconsci onable in part, because the arbitration clause prevented
custoners from pursuing clainms under California Business and
Pr of essi ons Code 8§ 17200. |d. at 868.

Plaintiff makes a sim|lar argunment in opposition to the

Motion to Conpel, relying on Broughton v. Cigna HealthPlans, 21

Cal . 4'" 1066 (1999). Plaintiff argues that his clains under
Section 17200 and the CLRA are not subject to arbitration.
Al t hough Broughton held that a clai munder the CLRA was not
subject to arbitration, Broughton is not controlling. First, as
not ed above, the arbitration clause in this case specifically
allows for the arbitrator to provide injunctive and decl aratory
relief under California consuner statutes, and allows for
statutory danages on an individual basis. (Haight Decl. Ex. A at
25, 8 5.b.) As noted above, the Szetela arbitration clause does
not mention the statutory relief provided for in the AT&T
arbitration clause, and specifically prohibits private attorney
general actions. Second, as was recently decided in Arriaga,
clai n8 under both CLRA and § 17200 are indeed subject to
arbitration. Arriaga, 163 F. Supp.2d at 1196. The Court clearly
applied its holding to both the CLRA and § 17200, although the
Plaintiff in Arriaga brought a claimunder 8 17200 only. 1d. at
1196 n.9. The Arriaga Court reasoned:

“I'l1]f it were enough for a state legislature to

decl are, through the nature of the renedies it offers

in a statute, that it did not wish to have certain

11
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clainms subjected to arbitration, states would
essentially be allowed to undercut the FAA in an area
where Congress is suprene.”
Id. at 1199. Further, “[a]lthough the public injunctive relief
avai | abl e under § 17200 m ght be evidence that the state

| egislature did not want this type of claimto go to arbitration

unl ess Congress declares otherw se, the determ nation will not be
enough to nmake the arbitration clause unenforceable.” 1d. at
1199-1200.

Additionally, in the recently decided Bischoff, the Centra

District decided that the prohibition of class actions does not
render an arbitration clause unenforceable. Bischoff, 180

F. Supp. 2d at 1108; see also Arriaga, 163 F. Supp.2d at 1197-2000

(S.D. Cal. 2001)(finding prohibition of class action in

arbitration clause is not substantively unconscionable). 1In

Bi schoff, the plaintiff relied on Powertel, Inc. v. Bexley, 743
So. 2d 570 (Fla.Dist.Ct.App. 1999) to argue that under California
law, an arbitration clause is unconscionable if it prohibits
class actions. 1d. at 1107-8. The Bischoff Court was not
convinced, and opined that the Florida trial court found that the
arbitration clause was unconsci onabl e for a nunber of reasons,
and not sol ely because class actions were precluded. [d.
Simlarly, in this case the class action prohibition does not
make the arbitration clause unconscionabl e.

Al though the arbitration clause at issue here precludes

punitive danmages and class action clains, it is not substantively

12
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unconsci onable. Neither of these limtations al one woul d amount
to substantive unconscionability, and in light of the nutuality
of the arbitration obligation and the possibility of declaratory
and injunctive relief for statutory clains, the limtations taken
t oget her are not enough to nmake the arbitration clause

unconsci onable. (Haight Decl. Ex. A at 25, 8 5.b.) |If the
arbitration clause in the Wl come CGuide precluded cl ai ns under
the California consuner statutes, this Court would be rem ss not
to decl are such one-si dedness unconsci onable. However, the
arbitration clause at issue here specifically allows for the
statutory relief Plaintiff seeks, and thus the arbitration clause
is not so overly harsh as to be unconscionable. Therefore, this
Court is inclined to find that the arbitration clause is not so
one-sided as to “shock the conscience.” As noted by the court in
Arriaga, nunerous courts have upheld even non-nutual arbitration
cl auses agai nst unconscionability defenses. Arriaga 163

F. Supp.2d at 1195 (citing Gray v. Conseco, Inc. No. 00-322, 2000

W. 148027 at *4-5 (C.D. Cal. Sept. 29, 2000; Harris v. Geen Tree

Fin. Corp., 183 F.3 173, 183 (3d Cir. 1999)(citations omtted).
Finally, the Court notes the strong federal policy favoring
arbitration

Thus, even though the Court finds that the arbitration
cl ause appears to be procedurally unconscionabl e, the Court does
not find that the clause is substantively unconsci onabl e.
Unconscionability requires both a finding of substantive and

procedural unconscionability. Here, only procedural

13
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unconscionability is present. Therefore, the Court finds that
the arbitration clause is enforceable.

Furthernore, the Court will not sever the class action
prohibition fromthe arbitration clause and conpel class-w de
arbitration. The Seventh Crcuit has held that section 4 of the
FAA forbids federal judges fromordering class arbitration where
the parties’ arbitration agreenent is silent on the matter.

Bi schoff, 180 F. Supp.2d at 1108 (citing Chanp v. Siegel Trading

Co., Inc., 55 F.3d 269, 275 (7" Gir. 1995)). Furthernore, the

Central District of California has held that unl ess an
arbitration clause has a provision for class-wide arbitration, a
district court cannot order arbitration on a class w de basis.

Bi schoff, 180 F. Supp.2d at 1108-9 (citing Gay v. Conseco, Inc.

No. SACV000322, 2001 W 1081347 *3 (C.D. Cal. Sept. 6, 2001) (G ay
). Despite the holding in Szetela, this Court should follow the
reasoning in Bischoff and Gray | and decline the opportunity to
conpel class-wide arbitration. Although the arbitration cl ause
here is not silent on the issue of class-wide arbitration, it
certainly does not provide for class wide arbitration, and thus
the Court should not conpel such a result.

C. Scope of the Agreenent

The Second determ nation the Court nust make is whether
Plaintiff’s claims fall within the scope of the arbitration
cl ause. Here, because the arbitration clause covers “[a]ny
di spute or claimarising out of or relating to this Agreement or

to any product or service provided in connection with this

14
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Agr eenent (whether based in contract, tort, statute, fraud,
m srepresentation or any other legal theory) will be resolved by
binding arbitration,” it is sufficiently broad to cover
Plaintiff’s claims. (Haight Decl. Ex. A at 24, 8 5.a.) This is
particularly true in light of the holding in Arriaga, wherein the
court held that clainms under the CLRA and 8§ 17200 are subject to
arbitration. Arriaga, 163 F. Supp.2d at 1192. Thus the Court
finds that Plaintiff’s clains fall within the scope of the
arbitration clause.
* x %
For the foregoing reasons, the Court GRANTS Defendant’s

Motion to Conpel Arbitration and To Stay Proceedi ngs.

I T IS SO ORDERED
DATED. June _ , 2002

WLLIAMJ. REA
United States District Judge
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