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UNI TED STATES DI STRI CT COURT
CENTRAL DI STRI CT OF CALI FORNI A

MARIOMGIORI, RVA MCGIOR, CV 99-13192 ABC (RCx)
Plaintiffs, ORDER DENYI NG DEFENDANTS'
MOTI ON PURSUANT TO FED. R
V. ClV. 56

BCOEI NG NORTH AMERI CAN, I NC., et
al .,

Def endant s.

Def endants’ notion for summary judgnent cane on regularly for
hearing before this Court on Septenber 11, 2000. After considering
the materials submtted by the parties, argunent of counsel, and the
case file, the Court DEN ES Defendants’ notion.

| . Procedural Background

Plaintiffs Mario and Irma Mgliori filed a conplaint in state
court on Septenber 13, 1999 agai nst various entity Defendants rel ated
to Boeing North Anerican, Inc., and against three individuals, David
Saxe, R E. Al exander, and ME. Remey. Plaintiffs subsequently filed
a First Amended Conplaint (“FAC’) in Novenber 1999. The entity

Def endants (collectively “Boeing”) tinmely renoved to this Court.
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Boei ng noved to dism ss on January 3, 2000 and was joined in its
notion by Renmey. The Court ruled on the notion to dismss on Apri

17, 2000. See Mgliori v. Boeing North American, Inc., 97 F. Supp. 2d
1001 (C.D. Cal. 2000).

The Court granted Defendants’ notion to dismss in part. The
Order dismssed M Mgliori’s negligence clains because the Wrkers’
Conpensati on Act precluded those clains. Id. at 1012. However,
Mgliori’s clains based on Boeing’ s fraudul ent conceal nent survived
Def endants’ notion. 1d. Finally, I. Mgliori’s claimfor |oss of
consortium al so survived the notion to dism ss.

Boei ng and Reney now nove for summary judgnent.! They assert
that the statute of limtations bars Plaintiffs’ remaining clains.

Def endants also filed a request for judicial notice of three docunents
filed in the Adans v. Boeing North American, Inc. lawsuit. The Court
takes judicial notice of these docunents. Plaintiffs oppose
Def endants’ noti on.

Il. Standard of Review

It is the burden of the party who noves for sumrary judgnent to
establish that there is “no genuine issue of material fact, and that
the noving party is entitled to judgnent as a matter of law.” Fed. R
Cv. P. 56(c); British Airways Bd. v. Boeing Co., 585 F.2d 946, 951
(9th Cir. 1978). |If the noving party has the burden of proof at tria

(the plaintiff on a claimfor relief, or the defendant on an

! The Court notes that Plaintiffs have failed to provide any
evi dence that Defendant R E. Al exander was served. Additionally,
al though Plaintiffs have served David Saxe, (Proof of Service filed
2/ 22/ 2000), Saxe has not filed any answer. At the hearing, Plaintiffs
are ORDERED to SHOW CAUSE why this Court should not dismss the clains
agai nst these individuals for failure to prosecute.
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affirmati ve defense), the noving party nust make a showi ng sufficient
for the court to hold that no reasonable trier of fact could find
ot her than for the noving party. Calderone v. United States, 799 F.2d
254, 259 (6th Cir. 1986) (quoting W Schwarzer, Summary Judgnent Under
t he Federal Rules: Defining Genuine Issues of Material Fact, 99 F.R D
465, 487-88 (1984)). This nmeans that, if the noving party has the
burden of proof at trial, that party “nust establish beyond
peradventure all of the essential elenments of the claimor defense to
warrant judgment in [that party’ s] favor.” Fontenot v. Upjohn Co.,
780 F.2d 1190, 1194 (5th G r. 1986) (enphasis in original).

| f the opponent has the burden of proof at trial, then the noving
party has no burden to negate the opponent’s claim Celotex Corp. v.
Catrett, 477 U. S. 317, 323, 106 S. C. 2548 (1986). In other words,
the noving party does not have the burden to produce any evidence
showi ng the absence of a genuine issue of material fact. Id. at 325.
“Instead, . . . the burden on the noving party nmay be di scharged by
‘showi ng’ --that is, pointing out to the district court--that there is
an absence of evidence to support the nonnoving party’s case.” |d.

Once the noving party satisfies this initial burden, “an adverse
party may not rest upon the mere allegations or denials of the adverse
party’s pleadings . . . [T]he adverse party’ s response . . . nust set
forth specific facts showing that there is a genuine issue for trial.”
Fed. R Civ. P. 56(e) (enphasis added). A “genuine issue” of material
fact exists only when the nonnoving party makes a sufficient show ng
to establish the essential elenents to that party’s case, and on which
that party would bear the burden of proof at trial. Celotex, 477 U.S.
at 322-23. “The nmere existence of a scintilla of evidence in support

of the plaintiff’s position will be insufficient; there nust be
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evi dence on which a reasonable jury could reasonably find for
plaintiff.” Anderson v. Liberty Lobby, Inc., 477 U S. 242, 252, 106
S. Ct. 2505 (1986). The evidence of the nonnovant is to be believed,
and all justifiable inferences are to be drawn in favor of the
nonnovant. |d. at 248. However, the court nust view the evidence
presented to establish these elenents “through the prismof the
substantive evidentiary burden.” Id. at 252.
I1l. Factual Background

M Mgliori worked for Boeing from 1958 until he was forced to
retire in 1972. (Mgliori Decl. { 1.) Mgliori’s initial enploynment
application reveals that he was 44-years old at the tine and that he
had obtai ned an ei ght h-grade education. (Sherer Decl. Ex. 2.)
Mgliori’s primary function was the crushing and handling of
radi oactive material. (Mgliori Decl. 1 1.) Mgliori worked at the
Powder Room of the Canoga Park facility. (See id.) He did not work
at the Santa Susana Field Laboratory (“SSFL”) and he did not work as
an X-ray technician. (Id. at T 4.) During the tinme that Mglior
wor ked for Boeing, Boeing exposed Mgliori to toxic |evels of
radi oactive materials. (FAC {1 17, 22, 23.)?2

Boeing nonitored its enpl oyees’ exposure to radiation and
determ ned that it had exposed Mgliori to excessive |evels of

radiation. (FAC Y 27; Pls.” Ex. 2 at 24.) However, Boeing did not

2 Cenerally, a plaintiff cannot rely on allegations in a
conplaint to oppose a summary judgnent notion. However, although
Def endants contend that Plaintiffs’ clains are without nerit,
Def endants do not nove on the ground that Mgliori cannot establish a
claim Indeed, they state that the Court “need never address” the
merits of the claimbecause the clains are tine-barred. (Defs.’” Mot.
at 1.) The Court, therefore, relies on allegations that Defendants do
not challenge at this stage.
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informMgliori about this excessive exposure while Boeing enpl oyed
him (Mgliori Decl. Y1 1, 3.) |Instead, Boeing “continually
reassured [Mgliori] that [he] was protected from overexposure to
radiation.” (lId. at 1 1.) Boeing also told Mgliori that any
possi ble health threat fromthis |ow | evel of exposure “had been
‘abated’ by nedical treatnent proffered by” Boeing. (ld. at  3.)
G ven these assurances, Mgliori believed that Boeing was taking al
t he necessary steps to insure workplace safety. (FAC § 28.)

By 1968, Mgliori was suffering from physical synptons related to
radi oacti ve exposure. Boeing granted Mgliori a nedical |eave but
still did not provide any information concerning Mgliori’s nassive
exposure to radiation. Wthout this information, Mgliori’s doctors
m sdi agnosed hi s synptons as psychosomatic and placed himin a
psychiatric ward for nine nonths. (FAC § 29.) Upon his release from
the psychiatric ward, Mgliori returned to work but continued to seek
medi cal attention for his ailnents. 1In 1970, a pre-cancerous spinal
cord tunmor was renmoved fromMgliori. (Mgliori Decl. f 2.) Boeing
eventually laid Mgliori off in 1972 without inform ng himof the
radi ation levels to which he was exposed. (FAC {1 29.) In 1994,
Mgliori was diagnosed with cancer (liposarcoma). (Mgliori Decl. 1
3.)

A Sept enber 1997 and the UCLA Heal th Study.

On Septenber 11, 1997, UCLA rel eased a health study concerning
t he exposure of Boeing enployees to radiation. (Pls.” Stmt. of
Genui ne Issues (“Facts”) § 1.) In and around Septenber, Boeing sent
its former enployees a series of letters addressing the UCLA study.
(See Lafflam Decl., Exs. 1-5.) Mgliori, who at the tine was |iving

in Las Vegas, received these letters. (Mgliori Decl. | 4.)
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The first letter sinply disclosed that UCLA had conducted a study
and provided a panphl et describing in general the term nol ogy of
epi dem ol ogy studies. (LafflamDecl. Ex. 1.) The second letter was
dat ed Septenber 11, 1997 and was the only letter personally addressed
to Mgliori. The letter revealed that Mgliori’s internal radiation
exposure level was 132 nSv. The letter also stated:

Your radiation exposure records were included in the study. The
study found that Rocketdyne radiati on workers had | ower death
rates fromall causes and all cancers when conpared to the U. S.
popul ati on. However, the study results suggest that workers with
over 200 nBV (20 rem) external radiation exposure have a slightly
el evated risk of contracting certain cancers. Your exposure
records indicate that you are not in this group.

The study results al so suggest that workers who received interna
radi ati on exposures (cal cul ated |ung dose) have an el evated ri sk
of contracting certain cancers. Experts in epidem ology, public
heal t h, and oncol ogy, who conducted a technical review of the
study on behal f of Rocketdyne, have said that all of the findings
associated with internal exposures are questionable and difficult
to interpret due to the limtations of the nethodol ogy used by
UCLA to estimate internal exposures.

In conparison to other workers studies of this type, the internal
doses in this study were small, as were the nunber of deaths
anong the internal radiation exposure group. UCLA cautions that
the results for internal exposures are |ess reliable because of

t hese | ow doses and snal | nunber of deaths. Researchers from
other simlar studies that | ooked at hi gher exposures and | arger
study groups have recognized the limtations of data associ ated
with internal radiation exposure.

The health and safety of all our enployees is and continues to be
a primary concern

(Lafflam Decl . Ex. 2 (enphasis in original).) The letter failed to
provi de an external radiation exposure |evel.

Athird letter was also sent. This letter reiterated that
Mgliori’s records “were used as part of a study of the health effects
of exposure to radiation at the [SSFL]. . . . The purpose of the
study was to find out whether exposure to radiation at [Boeing]

i ncreases the risk of dying fromcancer.” (Lafflam Supp. Decl. Ex.
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1.) The letter repeated the finding about external radiation that the
second letter also described. It also stated that “[a]nong [ Boei ng]
wor kers who were nonitored for internal radiation, those who received
a relatively higher dose (especially nore than 30 nSv) had an

i ncreased risk of dying fromcancers of the blood and | ynph system
and upper aero-digestive tract cancers.” (1d.)

Boeing sent a fourth letter to Mgliori in Septenber 1997 about
the UCLA study. The letter stated that the “study included those SSFL
workers . . . who wore film badges during the period of 1950 to 1993"
and “X-ray technicians working in Canoga Park.” (Lafflam Decl. EXx.

5.) The letter described the UCLA study as “reassuring” because
Boei ng workers had a | ower death rate when conpared with the U. S.
popul ati on or other worker groups. (ld.) The letter also questions
the veracity of all internal radiation findings because an “outside
panel of experts” concluded that the findings were “questionabl e and
difficult to interpret.” (1d.) Boeing also repeats that “the
majority [of workers] received extrenely low | evels of radiation
exposure” and that “[t]hroughout our operations, all our enployees
have al ways received |l ess than the all owabl e radi ati on exposure
levels.” (1d.) Indeed, Boeing clained to “have done everything
possible to mnimze and nonitor radiati on exposure to workers” and
“to set nore restrictive exposure limts.” (1d.)

The fourth letter also “reaffirnfed Boeing s] commtnent to [its
enpl oyees’] health and safety.” (l1d.) The letter also stated that
Boeing’'s “primary concern will always be for the health and well -
being of [its] enployees.” (Id.) Finally, the letter stated that the
second letter “provide[d Mgliori] with [Boeing’ s] nobst current

exposure information.” (1d.)
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B. Cct ober 1997 to July 1998.

On Cct ober 15, 1997, Carolina Mgliori, the Mgliori’s daughter,
cal | ed Boeing on behalf of her father. (Facts § 13.) Carolina
i nformed Dawn Daw, Boeing’ s representative, that her father had
cancer. Carolina also requested nore information about nedical
nmonitoring, a copy of Mgliori’s nedical records, and a copy of the
UCLA study. (l1d.) Dawtold Carolina that sonmeone woul d contact her
concerni ng her requests.

Daw al so sent Carolina some additional docunents and a copy of
the UCLA study. (Facts T 14.) The additional docunents repeated the
sanme information provided by the initial four letters. (See Daw Decl
Exs. 1-4.) One docunent, entitled “Presenting the Rocketdyne Wrker
Heal th Study,” described in nore detail the reasons why the internal
exposure findings should be disregarded. (ld. at Ex. 2 at 43-44.)
Anot her docunent stated that 400 nSv was the “lowest |evel where
effects were seen in a neta-analysis of chronic nucl ear worker
exposure to low level radiation.” (ld. at Ex. 3 at 55.) After a
second phone call from Carolina on Cctober 24, 1997, Daw sent a
duplicate of this additional material to Mgliori in his Las Vegas
home. (Facts § 15.)

In January 1998, Carolina initiated further attenpts to get
Mgliori’s nedical records. That nonth, she sent four letters to
i ndi vidual s at UCLA and Boeing with a nedical release form authorizing
her to receive Mgliori’s medical records. The formstated: “This
aut hori zation is executed by the undersigned for the purpose of
al l owi ng an investigation and eval uation by nmy daughter and our
representatives.” (Facts { 16.)

On June 15, 1998, Carolina received a response to her requests.

8
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James Barnes, a radiation safety officer at Boeing, responded to
Carolina, disclosing that Mgliori had received a dose of 16.35 nbv
fromexternal sources of radiation during his enploynent. (Barnes
Decl. Ex. 1.) The letter also stated that Barnes was in the process
of evaluating Mgliori’s internal radiation exposure based on data
from Boei ng’s screening program Barnes stated that he would forward
his estimate of the internal radiation exposure upon conpleting his
eval uation. (1d.)

On July 9, 1998, Boeing’s Ronald Sherer also responded by letter
to Carolina s January request. Sherer’s letter stated:

In October 1997, Rocketdyne had retrieved all renaining nedical

records |located at our offsite storage facility for the purpose

of entering every enployee’'s nedical file into a newy created
dat abase. As of today, over 20,000 files have been entered into
this database, inclusive of all term nated enpl oyees. | amsorry
to report that a search of this database has not yiel ded your
father’s records. W know your father had a nmedical file at one
time due to docunmentation of chest x-rays that were taken in |ate

1958 and the early 1960's. However, we believe these nedical

records were destroyed, in accordance with the conpany record

retention policies of the era, follow ng your father’s | ast
period of enploynent with the conpany. The record retention
policy at that time was six years post enploynent end date.
(Sherer Decl. Ex. 2 at 189-90.) For sone reason, Boeing had not
destroyed Mgliori’s enploynent records. Thus, Sherer attached a copy
of those records in his letter to Carolina.
C. Sept enber 1998 to July 1999.

On Septenber 3, 1998, the Mglioris sued Boeing in Adans. Adans
was filed in Los Angeles Superior Court. (Facts f 21.) The initial
conplaint stated that the Mglioris “first becane aware that they
m ght have sustained injuries as a result of their exposure to
contam nation arising fromthe conduct of defendants when the [UCLA

study] was published.” (Adanms Conplt. T 39.) On Cctober 14, 1998,
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the Adans plaintiffs agreed to exclude any radi ati on exposure cl ai nms
fromthe Adans |lawsuit. (Facts § 23.)

On Septenber 9, 1998, Mgliori filed a workers’ conpensation
cl ai magai nst Boeing. In that claim Mgliori seeks conpensation for
injuries arising out of his exposure to radiation while enployed at
Boeing. (Facts T 22.)

In June 1999, Boeing produced, under subpoena, the so-called
Skrabl e Report. (Facts | 27.) The Skrable Report eval uated
Mgliori’s exposure to radiation. (ld.) It was conpleted in August
1998. (Pls.” Decl. Ex. 2.) The Skrable Report concludes, based upon
air sanpling and bi oassay data, that Mgliori received exposures that
exceeded regulatory limts. (Facts § 29.) The report also concl udes
that “the chest counts may have underestinmated by about tenfold the
actual lung burden in the worker.” (Pls.” Ex. 2 at 24.)

D. Sept enber 1999.

On Septenber 13, 1999, M Mgqgliori filed the instant action. |

Mgliori joined this case in the FAC on Novenber 15, 1999.
V. Analysis

A The Statute of Limtations, Di scovery Rule, and Fraudul ent
Conceal nent.

Under the statute of limtations, a plaintiff nust bring a cause
of action within the applicable limtations period after accrual of
t he cause of action. Norgart v. Upjohn Co., 21 Cal. 4th 383, 397, 87
Cal. Rptr. 2d 453 (1999). dains brought after the expiration of the
[imtations period are generally barred. A claimaccrues upon the
occurrence of the last el enment necessary to conplete the claim Id.
The clai maccrues under this traditional rule “even if the plaintiff

is unaware of [the] cause of action.” Mangini v. Aerojet-Ceneral
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Corp., 230 Cal. App. 3d 1125, 1149-50, 281 Cal. Rptr. 827 (1991).
Plaintiffs do not contend that their clains are tinmely under the
traditional rule. Thus, Plaintiffs’ claimcan survive only if an
exception applies. Two exceptions are at issue in this case: the

di scovery rul e and the fraudul ent conceal nent excepti on.

1. The di scovery rule.
The di scovery rul e postpones accrual of a claimuntil “plaintiff
di scovers, or has reason to discover, the cause of action.” Norgart,

21 Cal. 4th at 397. A plaintiff discovers the claimwhen he or she at
| east suspects an injury that was caused by wongdoing. 1d.; Jolly v.
Eli Lilly & Co., 44 Cal. 3d 1103, 1109-11, 245 Cal. Rptr. 658 (1988).

A person has reason to suspect an injury and wongdoi ng where he
or she has “notice or information of circunstances to put a reasonable
person on inquiry.” Jolly, 44 Cal. 3d at 1110-11 (internal quotations
omtted; enphasis in original). A plaintiff is “held to her actual
knowl edge as well as know edge that coul d reasonably be discovered
t hrough i nvestigati on of sources open to her.” 1Id. at 1109. “A
plaintiff need not be aware of the specific ‘facts’ necessary to
establish the claim” [Id. at 1111. “So long as a suspicion exists,
it is clear that the plaintiff nust go find the facts; she cannot wait
for the facts to find her.” 1d.

The plaintiff has the burden of showi ng that the discovery rule
applies. MKelvey, 74 Cal. App. 4th at 160, n.11; Samuels v. Mx, 22
Cal. 4th 1, 10, 91 Cal. Rptr. 2d 273 (1999). To successfully rely on
the discovery rule, a plaintiff nust prove “(a) |ack of know edge; (b)
| ack of a nmeans of obtaining know edge (in the exercise of reasonable
diligence the facts could not have been discovered at an earlier
date); [and] (c) how and when he did actually discover the [clain].”

11
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McKel vey, 74 Cal. App. 4th at 160 n.11 (quoting 3 Wtkin Cal.
Procedure Actions 8§ 602 (4th ed. 1996)).

2. The fraudul ent conceal ment doctri ne.

The Mglioris assert that the fraudul ent conceal nent doctrine
applies. Defendants claimthe Mglioris’ position is unavailing
because the Mglioris were on inquiry notice outside the Iimtations
period. (Defs.’” Reply at 4-5.) 1In effect, Defendants argue that the
di scovery rul e subsunmes the fraudul ent conceal nent doctrine.

Def endants are wr ong.
“A close cousin of the discovery rule is the “well|l accepted

principle . . . of fraudul ent concealnment.”” Bernson v. Browni ng-
Ferris Industries of Cal., Inc., 7 Cal. 4th 926, 931, 30 Cal. Rptr. 2d
440 (1994) (quoting Sanchez v. South Hoover Hosp., 18 Cal. 3d 93, 99,
132 Cal. Rptr. 657 (1976)). Under the fraudul ent conceal nent
doctrine, a “defendant’s fraud in concealing a cause of action agai nst
himtolls the applicable statute of limtations, but only for that
period during which the claimis undiscovered by plaintiff or until
such time as plaintiff, by the exercise of reasonable diligence,
shoul d have discovered it.” 1d. (enphasis added).
Li ke the discovery rule, the rule of fraudul ent conceal nent is an
equitable principle designed to effect substantial justice
between the parties; its rationale “is that the cul pable
def endant shoul d be estopped fromprofiting by his own wong to
the extent that it hindered an ‘otherwise diligent’ plaintiff in
di scovering his cause of action.”
Id. (quoting Sanchez, 18 Cal. 3d at 100). Moreover, the allegations
necessary to rely on the fraudul ent conceal nent doctrine and the
di scovery doctrine are very simlar. “In order to establish
fraudul ent conceal nent, the conplaint nmust show (1) when the fraud was

di scovered; (2) the circunstances under which the fraud was

12
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di scovered; and (3) that the plaintiff was not at fault for failing to
di scover it or had no actual or presunptive know edge of facts to put
himon inquiry.” Baker v. Beech Aircraft Corp., 39 Cal. App. 315,
321, 114 Cal. Rptr. 171 (1974); Kinball v. Pacific Gas & Electric Co.,
220 Cal . 203, 215, 30 P.2d 39 (1934).
a. Noti ce and the fraudul ent conceal ment doctri ne.

It woul d appear that the pleading standard announced in Baker and
Ki nbal | supports Defendants’ contention that once a plaintiff has
inquiry notice, the fraudul ent conceal nent doctrine cannot toll the
[imtations period. Defendants also point to two other cases that
di scuss notice in connection with the fraudul ent conceal nent doctrine.
Those cases, quoting a federal D.C. Crcuit case, state: “[We pause
to note an obvious, albeit often overl ooked, proposition. The
doctrine of fraudulent concealnent . . . does not cone into play,
what ever the | engths to which a defendant has gone to conceal the
wongs, if a plaintiff is on notice of a potential claim” Rta M v.
Roman Cat hol i ¢ Archbi shop, 187 Cal. App. 3d 1453, 1460, 232 Cal. Rptr.
685 (1987) (quoting Hobson v. Wlson, 737 F.2d 1, 35 (D.C. Gr
1984)); California Sansone Co. v. U 'S. Gypsum 55 F.3d 1402, 14009,
n.12 (9th Gr. 195) (quoting Rita M).

In light of this |anguage, it is not surprising that Defendants
treat the fraudul ent conceal nent doctrine as nerely a restatenent of
t he discovery rule. However, although anal ogous, the two doctrines
constitute separate bases for tolling the statute of limtations. See

Bernson, 7 Cal. 4th at 931.% Indeed, a close inspection of cases

3 Thus, Defendants’ reliance on various cases that address only
the discovery rule is msplaced. See Jolly v. Eli Lilly & Co., 44
Cal. 3d 1103, 245 Cal. Rptr. 658 (1988); O Connor v. Boeing North

13
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addressi ng fraudul ent conceal nent reveals that “notice” or “inquiry”
in the fraudul ent conceal nent context plays a different role than
“notice” or “inquiry” in the discovery rule context.

The di scovery rul e suspends accrual of a claimuntil the
aggri eved person suspects that wongdoi ng caused his or her injury.
Jolly, 44 Cal. 3d at 1109-11. Under the discovery rule, a person is
on “notice” when that suspicion arises. 1d. A review of the
fraudul ent conceal nent cases shows that suspicion of wongdoi ng does
not foreclose application of the fraudul ent conceal nent doctri ne.

For instance, in Kinball, the plaintiff worked for Pacific Gas &
Electric. Wile working at a power plant, the plaintiff was hit in
the head by a falling 20-pound bolt that another worker had
negligently placed on a platform Kinball, 220 Cal. at 205-06.
Clearly, at the tine of the injury, the plaintiff suspected that
wr ongdoi ng caused his injury. The California Suprenme Court,
nevert hel ess, found that Defendant General Electric’'s efforts to
conceal that it was the true enployer of the negligent worker tolled

the statute of limtations. |d. at 217-18.*

Anmerican, Inc., 92 F. Supp. 2d 1026 (C.D. Cal. 2000); Carey v. Kerr-

McGee Chem cal Corp., 999 F. Supp. 1109 (N.D. Ill. 1998); Mangini v.
Aeroj et General Corp., 230 Cal. App. 3d 1125, 281 Cal. Rptr. 827
(1991). Indeed, this Court in O Connor expressly rejected the

plaintiffs fraudul ent conceal nent theory because of a | ack of
evidence. 92 F. Supp. 2d at 1040 n.24. Simlarly, Carrey and Mngi ni
i nvol ved ci rcunst ances where evi dence was avail able in the public
domain. Thus, once the plaintiffs in those cases suspected

wr ongdoi ng, a reasonabl e investigation would have di scl osed the
factual support for the claim See Carey, 999 F. Supp. at 1116;

Mangi ni, 827 Cal. App. at 1153.

4 Baker's fact pattern is also simlar to Kinball. |n Baker,
the plaintiffs were suing an airline manufacturer for injuries
resulting froman airplane accident. Baker, 39 Cal. App. 3d at 317.
The California appellate court found that the limtations period was

14
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As the facts of Kinball denonstrate, the question is not whether
a plaintiff was on notice of some wongdoing. |Instead, the question
is whether the plaintiff had know edge of facts, or should have known
about facts, that placed himor her on notice of the specific cause of
action. See Kinball, 220 Cal. at 210; Pashley v. Pacific Electric
Co., 25 Cal. 2d 226, 229, 153 P.2d 325 (1944); Bernson, 7 Cal. 4th at
931; Goldrich v. Natural Y Surgical Specialities, Inc., 25 Cal. App.
4th 772, 784, 31 Cal. Rptr. 2d 162 (1994) ("A defendant’s fraudul ent
conceal ment tolls the statute of limtations only when, as a result of
that conceal nent, the plaintiff fails to discover sone critical
fact.”).

“[Where fraud is established the statute is tolled only for as
long as the plaintiff remains justifiably ignorant of the facts upon
whi ch the cause of action depends; discovery or inquiry notice of the
facts termnates the tolling.” California Sansone, 55 F.3d at 1409
n. 12 (enphasis added) (quoting Snyder v. Boy Scouts of Anmerica, Inc.,
205 Cal. App. 3d 1318, 1323, 253 Cal. Rptr. 156 (1988)). Thus, “when
the defendant is guilty of fraudul ent conceal nent of the cause of
action the statute [of |limtations] is deemed not to becone operative
until the aggrieved party discovers the existence of the cause of
action.” Pashley, 25 Cal. 2d at 229 (enphasis added).

Rita M does not call into doubt this standard. In Rita M, the
plaintiff, Rita M, sued the archdi ocese because various priests had
sex with her and one had inpregnated her. Rita M attenpted to rely

on the fraudul ent conceal nent doctrine based on the priests’

toll ed by the defendants’ conceal mrent of a dangerous defect of the
aircraft.

15




© 00 N oo o B~ w N P

NN RN NN N NN R R R R R R R R R R
0o N o o M WO N P O ©O 0O N o 0o ON -, O

“conspiracy . . . to maintain secrecy regarding the sexual relations
with the priests.” Rta M, 187 Cal. App. 3d at 1460. As the court
poi nted out, however, Rita M “was at all tinmes aware of the rel evant
facts” that disclosed her cause of action. 1d. at 1461. Thus, Rita
M was not nerely aware of facts that put her on notice of sone
possi bl e wongdoing that resulted in her injury. Rta M was aware of
facts that supported the specific causes of action that she untinely
br ought .
Any remaining anbiguity in Rita M’s use of the phrase “notice of
a potential claini fades away after considering the source of the
phrase: Hobson v. Wlson, 737 F.2d 1, 35 (D.C. Cr. 1984). The
Hobson court nade clear that “notice” did not nean a sinple suspicion
of wrongdoi ng:
By “notice,” we refer to an awareness of sufficient facts to
identify a particular cause of action, be it a tort, a
constitutional violation or a claimof fraud. W do not nean the
ki nd of notice--based on hints, suspicions, hunches or runors--
that requires a plaintiff to make inquiries in the exercise of
due diligence, but not to file suit.
ld. at 35.
Thus, under both the fraudul ent conceal ment doctrine and the
di scovery rule, a trier-of-fact nust look to see what information the
plaintiff knew or should have known in the exercise of due diligence.
However, for purposes of the fraudul ent conceal nent doctrine, the
trier-of-fact nust determ ne whether that information would have
di scl osed the specific cause of action (or clain) at issue. The
fraudul ent conceal nent doctrine tolls the running of the statute of
l[imtations if that information would not have disclosed the specific

claim

b. Reasonabl e diligence and the defendant’s conduct.
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The fraudul ent conceal nent doctrine, however, does not waive the
requi renent that a plaintiff exercise reasonable diligence in
attenpting to discover facts about suspected w ongful conduct.
Bernson, 7 Cal. 4th at 936.

When a plaintiff receives information sufficient to put himon

inquiry notice, the statute of Iimtations will begin to run if
the plaintiff does not reasonably exercise due diligence in
conducting the inquiry. In other words, he is held to be on

notice of all facts he could have | earned through a reasonably
diligent inquiry.

Hobson, 737 F.2d at 35 n.107; accord State of Texas v. Allan
Construction Co., Inc., 851 F.2d 1526, 1533 (5th G r. 1988). *“Lack of
knowl edge alone is not sufficient to stay the statute; a plaintiff may
not di sregard reasonably avail abl e avenues of inquiry which, if

vi gorously pursued, mght yield the desired information.” Bernson, 7
Cal . 4th at 936. Thus, under the fraudul ent conceal nent doctrine, a
plaintiff is still under a duty to seek out the facts if a suspicion
exi sts.

Neverthel ess, the limtations period is tolled if the defendant
precludes the plaintiff fromfinding the facts that would give notice
of the particular claim For the statute of |limtations to be tolled,
t he def endant nmust be responsible for plaintiff’s inability to find
the relevant facts. |If the plaintiff is unable to |earn of the
rel evant facts through no fault of the defendant, the fraudul ent
conceal ment doctrine does not apply. The doctrine’s “rationale ‘is
that the cul pabl e defendant shoul d be estopped fromprofiting by his
own wong to the extent that it hindered an ‘otherw se diligent’

plaintiff in discovering his cause of action. Bernson, 7 Cal. 4th

at 931 (quoting Sanchez, 18 Cal. 3d at 100). “The rule of fraudul ent
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conceal ment is applicabl e whenever the defendant intentionally
prevents the plaintiff frominstituting suit.” 1d. at 931 n. 3.

Wth this basic understanding of the role of these tolling
doctrines, the Court nowturns to the facts presented in this case.®
B. Application of the D scovery Rule.

I n Septenber 1997, Boeing sent M Mgliori a series of letters
t hat described the UCLA study. The UCLA study concl uded that Boeing
wor kers who had been exposed to certain levels of radiation were at
risk of contracting certain forns of cancer. Shortly after receiving
this information, the Mglioris began investigating the Iink between
M Mgliori’s cancer and the radi oactive exposure to which Boeing
subj ected him

Thus, at |east as of Septenber 1997, the Mglioris suspected that
M Mgliori’s cancer was a result of some wongdoing by Boeing. If
they actually did not so suspect, they should have had such
suspi cions. Accordingly, under the discovery rule, the Mgliori’s
cl aims accrued in Septenber 1997.

The Mglioris argue that, even if accrual is deened to have
occurred in Septenber 1997, the instant conplaint was tinely fil ed.
According to the Mglioris, their clains are for fraudul ent
conceal ment and the limtations period for fraud is three years. See
Cal. Cv. Proc. Code § 338 (limtations period for fraud). The

Mgliori’s reliance on 8 338, however, is msplaced. In Aerojet

5> The Court notes that Plaintiffs also half-heartedly argue that
M Mgliori’s filing of a workers’ conpensation claimtolled the
statute of limtations. However, the remaining clains are distinct
fromthe workers’ conpensation claim Accordingly, the filing of the
wor kers’ conpensation claimdid not toll the limtations period. See
Aeroj et General Corp. v. Superior Court, 177 Cal. App. 3d 950, 223
Cal. Rptr. 249 (1986).
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Ceneral, the California Court of Appeals found that the limtations
period for a claimthat fraudul ent conceal nent aggravated a worker-
related injury was one year. See Aerojet General, 177 Cal. App. 3d at
954 n. 2.

Thus, under the discovery rule, the Mglioris’ clains are time-
barred.

C. Application of the Fraudul ent Conceal nent Doctri ne.

The Mglioris, however, argue that the fraudul ent conceal nent
doctrine tolled the Iimtations period on their clainms. The Court
agrees.©

The Mglioris contend that Defendants fraudul ently conceal ed that
Boei ng exposed M Mgliori to an excessive |level of radiation that
exceeded regulatory limts. (See FAC 11 27, 49, 52.) Defendants
argue that the Mglioris were on notice of any alleged fraudul ent
conceal ment because they were clearly on notice of the effect of M
Mgliori’s exposure as of Septenber 1997. As evidence, Defendants
point to the Mglioris’ involvenent in Adans and M Mgliori’s
wor kers’ conpensation claim

Viewed in the light nost favorable to the Mglioris, however, the
Adans case does not support a finding that the Mglioris knew, or

shoul d have known, about Defendants’ fraud in concealing the fact that

6 However, the Court also notes that neither side addresses in
any substantial manner I. Mgliori’s loss of consortiumclaim
Clearly, to the extent that her claimwas based on an injury that was
conpensabl e by the workers’ conpensation schene, it is precluded. See
Snyder v. Mchael’s Store, Inc., 16 Cal. 4th 991, 998-99, 68 Cal.
Rptr. 2d 476 (1997). As with Defendants’ notion to dism ss, the Court
assunes that the loss of consortiumclaimis limted to the
aggravation, caused by Defendants’ fraudul ent conceal nent, of the
work-related injury. See 97 F. Supp. 2d at 1012. The Court expects
the parties to do a better job on the I oss of consortiumclaimin any
future notion or pre-trial docunents.
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Boei ng exposed M Mgliori to massive anpunts of radioactive exposure.
The Adans | awsuit did not involve radi oactive exposure. Moreover, M

Mgliori’s effort to secure workers’ conpensation for the radioactive
exposure supports an inference that he did not believe that the Adans
| awsuit was the vehicle for his work-rel ated radi oactive exposure.

As to the workers’ conpensation claim the fallacy of relying on
that claimis denonstrated by Defendants’ own argunent. Defendants
poi nt out, correctly, that the fraudul ent conceal nent claimand the
under | yi ng workers’ conpensation claimare two distinct clains dealing
with distinct injuries. See Aerojet General, 177 Cal. App. 3d at 955-
56; cf. Cal. Labor Code 8§ 3602(b)(2) (fraudulent conceal ment exception
to workers’ conpensation exclusivity). |ndeed, such a concl usion was
necessary to allow the Aerojet General court to conclude that the
filing of a workers’ conpensation claimdid not toll the statute of
[imtations on a fraudul ent conceal nent claim Thus, the fact that
Mgliori filed a workers’ conpensation cl ai mdoes not necessarily nean
that he was on notice of facts that woul d support a fraudul ent
conceal ment cl ai m

Mor eover, the evidence presented supports an inference that
Mgliori was not aware of any facts putting himon notice that Boeing
had m srepresented his | evel of exposure. Cbviously, at the tine
Mgliori filed the workers’ conpensation claim he suspected that his
exposure m ght have caused his cancer. He also knew that Boei ng had
exposed himto radiation. However, he never knew of the excessive
amount until June 1999.

Even the material provided by Boeing during 1997 and 1998 did not
di scl ose the high I evel of radiation to which Boeing exposed Mgliori.
Boeing sent Mgliori his internal and external radiation |evels in
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1997 and 1998 respectively. However, Boeing presents no evidence that
t hese nunbers necessarily, or reasonably, disclosed that it exposed
Mgliori to excessive anounts of radiation exceeding regul atory
limts. Moreover, based on the information provided by Boeing, a
reasonabl e person could have concluded that the exposure levels did
not present a substantial risk or an excessive |evel of radiation
exposur e.

Additionally, the material provided by Boeing repeatedly
reassured Mgliori that Boeing cared about its retiree’s health, that
Boei ng never exposed its enpl oyees to excessive anmounts of radiation,
and that any enpl oyee’s exposure to radiation was within regulatory
[imts. Al of this information was consistent with the
representations that Boeing made to Mgliori when he was an enpl oyee.
Thus, a trier-of-fact could reasonably conclude that Mgliori did not
suspect that Boeing had been Iying to himuntil he finally received a
report stating that Boeing had underestinmated Mgliori’s exposure by
tenfold and that Boeing had exposed Mgliori to |evels that exceeded
regulatory limts.

A trier-of-fact could also conclude that Mgliori took reasonable
efforts to learn facts after he suspected that Boeing’ s w ongful
conduct may have caused his cancer. The Court notes that Defendants
present no evidence that Mgliori could have determ ned from any ot her
source that Boeing had exposed himto excessive |levels of radiation.
Because Boeing had this informati on and m srepresented it to Mgliori,
atrier-of-fact could conclude that Defendants were at fault for
Mgliori’s inability to earlier learn the facts related to the degree
of exposure.

V. Concl usion
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For the reasons articul ated herein, Defendants have failed to
satisfy their burden of showing that Plaintiffs’ remaining clainms are

time-barred. Accordingly, the Court DEN ES Defendants’ notion.

SO ORDERED
DATED: Sept enber 11, 2000.

AUDREY B. COLLI NS
UNI TED STATES DI STRI CT JUDGE
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