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UNI TED STATES DI STRI CT COURT
CENTRAL DI STRI CT OF CALI FORNI A
SOUTHERN DI VI SI ON

LARRY WATKI NS, SA CV 99-339 AHS ( ANx)

Plaintiff, AVENDED ORDER: (1) REMANDI NG
CLAIMS 1, 3, 4, 5, AND 6

OF FI RST AMENDED COVPLAI NT
TO STATE COURT;

(2) DISM SSING CLAIM 2 OF

FI RST AMENDED COVPLAI NT

W TH PREJUDI CE, AS ASSERTED
AGAI NST | NDI VI DUAL
DEFENDANTS

V.

CALI FORNI A DEP' T OF CORRECTI ONS,
et al.,

Def endant s.

N N N N N N N N N N N N

I .
SUVVARY

The Court concludes that the El eventh Anendnent wl|l
not permt Cainms 1, 3, 4, 5, and 6 of the First Anmended
Complaint ("FAC') to be brought in federal court either against
the California Departnent of Corrections ("CDC') or against the
i ndi vi dual defendants in their official capacities. Moreover,
the Court declines to exercise supplenental jurisdiction over
those clains as they relate to the individual defendants in their
personal capacities. Accordingly, Cainms 1, 3, 4, 5 and 6 of

the FAC are renanded to state court.
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In addition, the Court concludes that Caim2 of the
FAC shoul d be dism ssed with prejudice as agai nst the individual
defendants. The Court retains jurisdiction over Claim 2 against

the CDC only.

1.
FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff Larry Watkins is an African Anmerican man who
has been enployed in the Parole and Community Services Division
of the CDC since July, 1986. On Novenber 19, 1998, he filed a
conplaint in Los Angel es County Superior Court against his
enpl oyer, and a nunber of CDC enpl oyees, including defendants
Hugh Watkins, Ken Ford, Regina Stevens, Levan Bell, and M chael
Mays. The conplaint asserted six causes of action: (1) racial
di scri m nation under California Governnment Code 88 3300-11; (2)
due process violations conpensable under 42 U.S.C. § 1983; (3)
retaliation in violation of California Government Code 8§ 12940-
48; (4) intentional infliction of enotional distress; (5)
defamation; and (6) invasion of privacy. Plaintiff alleges that
by and t hrough the individual defendants, the CDC subjected
plaintiff to a pattern of abusive conduct based on racial aninus.
Def endants' actions allegedly included the creation of a hostile
wor k envi ronnment through the display of Nazi insignia, the
initiation of biased internal affairs investigations of
plaintiff, and the inposition upon plaintiff of unwarranted
di sciplinary sanctions. Defendants also allegedly required
plaintiff to submt to a psychol ogical exam nation without his

consent.
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On February 10, 1999, defendants CDC and M chael Mays
removed the action to this Court on the grounds that plaintiff's
cl ai munder Section 1983 presented a federal question. The CDC
and M chael Mays declared that, as of that date, service of
process had not been effected on the other individual defendants.

On May 14, 1999, the CDC and M chael Mays filed their
first notion to dism ss based in part on the CDC s asserted
immunity fromsuit under the El eventh Amendnent. On June 21,
1999, plaintiff noved to file an FAC. Noting that no defendant
had yet filed a responsive pleading, and that plaintiff therefore
was entitled to one amendnent as of right, the Court granted
plaintiff's nmotion on July 1, 1999. Accordingly, the notion of
the CDC and M chael Mays was deni ed w t hout prejudice.

On July 2, 1999, plaintiff filed the FAC. It is
substantially identical to the original conplaint except that at
Claim2, in place of plaintiff's original cause of action under
Section 1983, it substitutes a cause of action based on Title VII
(42 U . S.C. 88 2000e, 2000e-2, and 2000e-3).

On July 12, 1999, defendants CDC and M chael Mays filed
the instant notion to dismss Clains 1, 3, 4, 5 and 6 as agai nst
the CDC and as against Mays in his official capacity. As with
the first notion to dismss, this notion is based on the CDC s
asserted El eventh Anendnent immunity fromsuit in the federa
courts. Defendants al so nove to dismss Caim2 as agai nst
M chael Mays in his individual capacity on the grounds that Title
VI does not inpose liability on the individual agents of
def endant enpl oyers.

11
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The notion of defendants CDC and M chael Mays was set
on the Court's hearing cal endar for Septenber 13, 1999. On July
31, 1999, plaintiff filed opposition. Defendants filed their
reply on Septenber 3, 1999. On Septenber 7, 1999, the Court
found the nmatter appropriate for subm ssion on the papers w thout
oral argunent.

By Novenber 11, 1999, service of the FAC had been
ef fected on defendants Hugh Watkins, Ken Ford, Regina Stevens,
and Levan Bell. On that date, those defendants filed a notion
substantially identical to that of defendant M chael Mays. The
matter was set for hearing on Decenber 13, 1999. Plaintiff filed
opposi tion on Novenber 30, 1999, and Defendants filed their reply
on Decenber 6, 1999. On Decenber 9, 1999, the Court found the
matter appropriate for subm ssion on the papers w thout oral

ar gunment .

L.
DI SCUSS| ON

A.  Eleventh Amendnent |nmunity
In recent cases, the United States Suprene Court has
articul ated an expansi ve conception of the constitutional

under pi nni ngs of state sovereign immnity. See, e.qg., A den v.

Maine, --- U S ---, 119 S. . 2240, --- L. BEd. 2d --- (1999).
Al t hough the states' immunity fromsuit in the federal courts is

commonly called "El eventh Anendnment imunity," the Suprene
Court's recent decisions reaffirma traditional view that the
El event h Amendnent did not create that immunity, but instead

nerely "overruled" Chisholmv. Georgia, 2 US. (2 Dall.) 419,
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437-46, 1 L. Ed. 440 (1793), an early decision holding that such

immunity did not exist. See id.; see also Hans v. Louisiana, 134

US 1, 10 S. . 504, 33 L. Ed. 842 (1890) (first articulating
t heory that El eventh Amendnent nerely "overrul ed” Chisholm.
Consequently, the El eventh Amendnent is now viewed as having
restored a principle that was inherent in the Founder's ori ginal
under st andi ng of our constitutional framework -- nanely that, as
part of their retained sovereignty, the states are i mune from
suit by individual citizens except to the extent that the states
voluntarily waive their imunity. See Alden, 119 S. C. at 2251.
That principle is broader than the literal ternms of the El eventh
Amendnent itself.

Seventy years after the adoption of the Eleventh
Amendnent, the ratification of the Fourteenth Anendnent
established a narrow limtation to the states' constitutionally-
grounded sovereign imunity. Under Section 5 of the Fourteenth
Amendnent, Congress has the power to abrogate state immunity by
creating private causes of action against the states to redress

Fourteenth Anendnent violations. See Fitzpatrick v. Bitzer, 427

U S 445, 96 S. . 2666, 49 L. Ed. 2d 614 (1976). Toget her,

vol untary wai ver and valid abrogation pursuant to Section 5 of

t he Fourteenth Amendnent constitute the only circunstances under
whi ch individuals may directly sue states in federal court. See

Col | ege Sav. Bank v. Florida Prepaid Postsecondary Educ. Expense

Bd., --- US ---, 119 S. &. 2219, --- L. Ed. 2d --- (1999).1

Y Private litigants nay, of course, obtain injunctive
relief against state officials under the doctrine of Ex Parte
Young, 209 U.S. 123, 28 S. C. 441, 52 L. Ed. 714 (1908). Such
suits, however, are not brought against the state itself.

(continued. . .)
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In this case, Defendants concede that plaintiff's Title
VII claim(Caim?2) is brought pursuant to a valid abrogation of

state immunity. See Fitzpatrick v. Bitzer, 427 U S. at 447-48.

Clains 1, 3, 4, 5, and 6, however, are founded on state-I|aw
causes of action and may be asserted in this Court against the
CDC only to the extent that the CDC has waived its imunity from
suit.?

Cenerally, a state will be found to have waived its
El event h Amendnent i mmunity under either of two circunstances.
First, the state may nmake a cl ear and unequi vocal decl aration
that it intends to submt to the jurisdiction of a federal court;
a general |egislative waiver of sovereign inmunity is not

sufficient for these purposes. See College Sav. Bank, 119 S. C

at 2226; Port Auth. Trans-Hudson Corp. v. Feeney, 495 U. S. 299,

306-07, 110 S. . 1868, 109 L. Ed. 2d 264 (1990). Second, the
state may "voluntarily invoke the jurisdiction" of the federa
court by, e.g., defending an action in federal court and
"voluntarily submtting its rights to judicial determ nation” by
the federal tribunal. See College Sav. Bank, 119 S. C. at 2226;
11

Y(...continued)
"I ndeed, the basic rationale behind the Ex Parte Young doctrine
is to allow parties to enforce their federal rights in state or
federal court by suing governnment officials for prospective
relief, because the state itself cannot be sued without its
consent.”" Inre Mtchell, 209 F.3d 1111, 1120 (9th Gr. Apr. 21
2000) .

21t is beyond dispute that the CDC is an armof the
State of California and, as such, is presunptively entitled to
El eventh Amendnent imunity. See Taylor v. List, 880 F.2d 1040,
1045 (9th Cir. 1989).
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GQunter v. Atlantic Coast Line RR Co., 200 U S. 273, 284, 26 S.

Ct. 252, 50 L. Ed. 477 (1906).

Plaintiff contends that the CDC waived the inmunity it
woul d enjoy as an armof the State of California through the act
of voluntarily removing this action to federal court. |In effect,
plaintiff argues that the act of renpval constituted the second
form of waiver discussed above -- a voluntary invocation of
federal jurisdiction with the intent to submt the state's rights
to adjudication in the federal forum The question whether this
Court may assert jurisdiction as to Clains 1, 3, 4, 5 and 6 of
the FAC thus reduces to the question whether, by renoving this
action to federal court on the basis of the federal question
presented in Claim2, the CDC may be vi ewed as having voluntarily
submtted to a federal adjudication of its rights with respect to
all of plaintiff's clains.?3

In assessing plaintiff's argunent, the Court is guided
by two considerations. First, as noted above, recent
devel opnents in the Suprene Court's El eventh Amendnent
jurisprudence evince a renewed enphasis on the inportance of
state sovereign immunity within our constitutional franmework

The Court's decision in College Savings Bank exenplifies this

trend. In that case, the Suprenme Court overrul ed the
"constructive waiver" doctrine and expl ai ned that Congress does

not have the power to exact a "voluntary"” waiver of Eleventh

3 Rel evant case | aw strongly suggests the propriety of
assessi ng defendants' assertion of Eleventh Anendnent imunity on
a claimby-claimbasis rather than wwth regard to plaintiff's
case as a whole. See Mtchell, 209 F.3d 1111; Kruse v. Hawai'i,
68 F.3d 331 (9th Cir. 1995).
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Amendnent immunity as the price for allowing states to

participate in otherwise lawful activity. See College Sav. Bank,

119 S. C. at 2231 (overruling Parden v. Terminal R of Ala.

Docks Dep't, 377 U.S. 184 (1964)). Al though the overruling of

Par den does not bear directly on whether a state waives its

El event h Amendnent i nmmunity by renoving a case to federal court,
it suggests that the |lower courts should be slow to inpose an
"inplied" waiver of sovereign imunity as the price for allow ng
a state to exercise any of its rights -- including its statutory
ri ght of renoval under 28 U. S.C. § 1441.

Second, relevant case |law nmakes it clear that in
determ ning whether a state has "voluntarily invoked the
jurisdiction" of a federal court, the nost inportant factor to
consider is whether the state has actively litigated the nmerits

of its case before the federal tribunal. See Gunter, 200 U S. at

289 (defense of lawsuit on nerits); Cdark v. Barnard, 108 U.S.
436, 2 S. Ct. 878, 27 L. Ed. 780 (1883) (state as interpleader
claimant); Hill v. Blind Indus. and Servs. of M., 179 F.3d 754

(9th Cir. 1999) (participation in extensive pretrial activities
and assertion of inmmunity at first day of trial), anended, 2000

WL 95898 (9th Cir. Jan. 31, 2000); Sutton v. Uah State Schoo

for the Deaf and Blind, 173 F.3d 1226 (10th G r. 1999) (renobva

foll owed by defense on the nmerits); Gallagher v. Continental Ins.

Co., 502 F.2d 827 (10th Cir. 1974) (renoval followed by defense
on the merits).

The reason for construing a state's decision actively
tolitigate its case as an inplied waiver of immnity is clear.

If a state were allowed first to litigate the nerits of its case
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but then to assert inmunity after becom ng dissatisfied with the
proceedi ngs, the state could nake unfair offensive use of its

El event h Anendnent shield. Such conduct would "underm ne the
integrity of the judicial system™ Hll, 179 F.3d at 756. Wen
a state seeks to abuse its Eleventh Amendnent inmunity merely to
obtain an inproper tactical advantage, the federal courts may
prevent that abuse by construing the state's earlier invocation
of federal jurisdiction as an inplied waiver of the state's

El event h Amendnent rights.

After careful consideration of the foregoing points,
the Court concludes that the act of renoving a case to a federal
forum does not automatically waive a state's El eventh Amendnent
immunity with respect to all of the clains in the case. Were
the state has renoved a case to federal court in order to ensure
that the federal clains in the case are adjudicated by a federal
tribunal, but has all the while nmade clear its intention to
assert sovereign imunity as to the other, state-law clains, the
state has not unequivocally indicated its consent to have the
state-law clainms adjudicated in a federal forum* Nor has the
state been guilty of the kind of abusive tactical maneuvering
that would make it proper for a court to find an "inplied" waiver
of immunity with respect to the state-law clains. Bearing these
facts in mnd, this Court now joins the other district courts
that have held that a state does not automatically waive its
sovereign imunity nmerely by the act of renoval. See, e.

Nei berger v. Hawkins, 70 F. Supp. 2d 1177 (D. Colo. Nov. 12,

4 Under 28 U.S.C. § 1441, only whole "civil actions"
may be renpbved. The renoval defendant may not |limt renmoval to
specific cl ai ns.
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1999) (renoval of a case to federal court does not constitute a
full waiver of Eleventh Arendnment imrunity when, upon renoval,
the state expressly reserves its El eventh Anendnent rights).?®
This conclusion is consistent with recent Ninth Grcuit precedent
regarding the inplied waiver of Eleventh Anmendnent imunity in

other litigation contexts. See Inre Mtchell, 209 F.3d 1111

1117-18 (9th Cir. Apr. 21, 2000) (holding that state tax agencies
di d not waive El eventh Amendnment inmunity in adversary
proceedi ngs brought by bankruptcy debtor where agenci es del ayed
one nonth in asserting imMmunity as to one of debtor's clains;
"integrity of judicial process" was not underm ned).

In the case at bar, plaintiff filed a conplaint agai nst
the CDC in state court, and the CDC renoved. Wthin |ess than
three nonths, before litigating any issue on the nerits,
def endants' first notion to dism ss nade clear the CDC s
intention to assert Eleventh Amendnment inmunity. Although the
CDC s first notion was nooted by plaintiff's filing of the FAC,
the CDC renewed its claimof sovereign imunity through its
second notion to dismss. The CDC did not postpone its assertion
of El eventh Amendnment inmmunity until after becom ng dissatisfied

with the course of pretrial proceedings or trial. The CDC has

> The Court recognizes that there is sone authority for
the proposition that a state's voluntary renoval of a case to
federal court may constitute an automatic wai ver of El eventh
Amendnent immunity. See Wsconsin Dep't of Corrections v.
Schacht, 524 U.S. 381, 393, 118 S. C. 2047, 141 L. Ed. 2d 364
(1998) (Kennedy, J., concurring); California Mther |Infant Prog.
V. California Dep't of Corrections, 41 F. Supp. 2d 1123 (S. D
Cal. 1999) (S.D. Cal. Feb. 24, 1999). However, these opinions
i ssued prior to recent decisions in which the Suprene Court has
articul ated an expanded conception of state sovereign imunity.
See, e.qg., Alden, 119 S. C. 2240 (June 23, 1999); Coll ege Sav.
Bank, 119 S. C. 2219 (June 23, 1999).

10
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nmerely sought to ensure that the federal clains asserted against
it will be adjudicated in a federal forum In light of the
principles outlined above, the Court concludes that the CDC has
not waived its El eventh Anendnent imunity with respect to C ains
1, 3, 4, 5, and 6 of the FAC. Accordingly, those clains nay not
be brought in federal court either against the CDC or against the

i ndi vi dual defendants in their official capacities.

B. Remand of State-Law O ai ns agai nst CDC

Havi ng concluded that Clains 1, 3, 4, 5 and 6 of the
FAC may not be asserted against the CDC in federal court, the
Court turns to the proper disposition of those clains. Although
def endants request that the clains be dismssed, it is well-
settled that the preferable course of action is to remand those

clainms barred by the El eventh Arendnent to the state court from

whi ch they were renmoved. See Ganboa v. Rubin, 80 F.3d 1338 (9th
Cir. 1996); Roach v. West Virginia Reg'|l Jail and Correctional

Facility Auth., 74 F.3d 46 (4th Gr. 1996); Henry v. Metropolitan

Sewer Dist., 922 F.2d 332 (6th Cr. 1990); Wight, Mller &

Cooper, Federal Practice and Procedure: Jurisdiction 2d 8 3524

(Supp. 1999). Accordi ngly, defendants' notion to dismss Cains
1, 3, 4, 5 and 6 is denied. To the extent that those clains are
asserted agai nst the CDC or against the individual defendants in
their official capacities, they are remanded to Los Angel es
County Superior Court.

11

11

11
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C. Individual Liability under Title VII
It is firmMy established that liability under Title VII
islimted to enployers and does not extend to an enpl oyer's

i ndi vi dual agents. See MIler v. Maxwell's Int'l, Inc., 991 F. 2d

583 (9th Cir. 1991). Accordingly, Caim2 nust be dismssed with

prej udi ce as agai nst the individual defendants.

D. Remand of State-Law C ai ns agai nst |ndividual Defendants
Havi ng di sm ssed Claim2 as agai nst the individual

defendants, the Court finds it inappropriate to exercise

suppl emental jurisdiction over the state-law clains brought

agai nst those defendants in their personal capacities. See 28

US C 8 1367(c)(3). Accordingly, the Court concludes that, to

the extent Clains 1, 3, 4, 5 and 6 are asserted agai nst the

i ndi vi dual defendants in their personal capacities, those clains

al so shoul d be renanded.

| V.
CONCLUSI ON

For the reasons set forth above, Cains 1, 3, 4, 5, and
6 of the FAC may not be asserted in federal court against the CDC
or against the individual defendants in their official
capacities. Moreover, there is no reason to retain suppl enental
jurisdiction over those clains to the extent that they are
asserted agai nst the individual defendants in their personal
capacities. Accordingly, those clains are ordered remanded to
state court forthwth.

11

12
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Claim2 of the FAC fails to state a cause of action
agai nst the individual defendants. Claim2 is therefore
di sm ssed with prejudice as agai nst the individual defendants.
The Court retains jurisdiction over Claim2 of the FAC only as
agai nst the CDC.

I'T IS SO ORDERED.

| T 1S FURTHER ORDERED that the Cerk shall serve a copy
of this Amended Order on counsel for all parties, and upon the
Clerk of the Los Angel es County Superior Court for filing in Case
No. TC 011839.

Dated: June __ , 2000.

ALI CEMARI E H STOTLER
UNI TED STATES DI STRI CT JUDGE
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