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the ESI query in November 2022; Defendant ran the query and produced approximately 2,500 
emails to the EEOC on December 9, 2022. See id. at 27-28. Defendant also asserted privilege 
over certain documents returned as “hits” in response to this query and withheld them from 
production. See id. On December 9, 2022, Defendant represented to the EEOC that it would 
produce a privilege log by mid-December but did not do so until January 30, 2023. See id. at 7.  

 
In the December 9, 2022, production, the EEOC identified references to at least seven 

complaints related to sex discrimination that Defendant had not previously disclosed and for 
which Defendant had not produced relevant documents. See id. at 7, 33. Defendant produced the 
complaints, investigations, and corrective actions referenced in those emails on January 13, 2023. 
See id. at 34. Discussions between the parties about potential additional ESI queries remain 
ongoing. See id. at 28.  

 
Meanwhile, in September 2022, the EEOC noticed Defendant’s Rule 30(b)(6) deposition 

and the Rule 30(b)(1) deposition of fact witness Veronica Dodd, Defendant’s Human Resources 
Manager since 2017. See id. at 7. Defendant informed the EEOC in early December 2022 that it 
intended to designate Dodd as its Rule 30(b)(6) representative and proposed a single deposition. 
See id. The EEOC refused but continued Dodd’s deposition as a fact witness as a compromise. 
See id. The EEOC deposed Dodd as a Ruel 30(b)(6) witness on December 19, 2022, but found 
she was unable to answer certain questions about Defendant’s complaints, investigations, and 
corrective actions, particularly about the complaints identified in Defendant’s December 9, 2022, 
production. See id. Dodd also testified during the deposition that, with respect to the four EEOC 
charges in this case, Defendant had conducted investigations “in conjunction with [its] 
attorneys.” See Dkt. 71-12 at 4-5.  

 
On December 23, 2022, the EEOC informed Defendant that because it had failed to 

produce all relevant documents prior to Dodd’s deposition, it must produce a Rule 30(b)(6) 
representative for another brief session. See JS at 7-8. The EEOC also reiterated is position that it 
would depose Dodd as a fact witnesses and suggested a one-day deposition of nine hours. See id. 
at 8. The parties have been unable to reach an agreement on this issue. See id.  

 
The EEOC now moves to compel Defendant to produce records of its attorneys’ 

investigations of the EEOC charges, arguing that Defendant has waived privileges over these 
records by (1) asserting a Faragher/Ellerth defense; and (2) unreasonably delaying its assertion of 
privilege and the delivery of its privilege log. See id. at 11. The EEOC also moves to compel 
Defendant to produce Dodd for two additional hours as a Rule 30(b)(6) representative and for 
seven hours as a fact witness. See id. at 34. Finally, in its Supplement, the EEOC argues that 
Defendant’s privilege log is inadequate and moves the Court to order Defendant’s to produce an 
amended log. See Dkt. 72 at 6. The Court addresses each request in turn. 
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II. DISCUSSION 
  

A. Production of Attorney Investigations  
 
For the reasons stated below, the EEOC’s motion to compel production of records of 

Defendant’s attorneys’ investigations is denied. 
 

1. Faragher/Ellerth Defense 
 
Under the Supreme Court's decisions in Faragher v. City of Boca Raton, 524 U.S. 775 

(1998) and Burlington Indus., Inc. v. Ellerth, 524 U.S. 742 (1998), an employer may avoid liability 
for sexual harassment by proving the following elements:  “(a) that the employer exercised 
reasonable care to prevent and correct promptly any . . . harassing behavior, and (b) that the 
plaintiff employee unreasonably failed to take advantage of any preventive or corrective 
opportunities provided by the employer or to avoid harm otherwise.” Ellerth, 524 U.S. at 765; 
Faragher, 524 U.S. at 807.  

 
Where an employer defends itself based on the reasonableness of its investigation and 

response to allegations of unlawful conduct, “the adequacy of the employer's investigation 
becomes critical to the issue of liability,” McGrath v. Nassau Cty. Health Care Corp., 204 F.R.D. 
240, 248 (E.D.N.Y. 2001), and the employer waives “any privilege that might otherwise apply to 
documents concerning that investigation,” Koumoulis v. Indep. Fin. Mktg. Grp., Inc., 295 F.R.D. 
28, 41 (E.D.N.Y. 2013), aff'd, 29 F. Supp. 3d 142 (E.D.N.Y. 2014). See also Harding v. Dana 
Transp., Inc., 914 F. Supp. 1084, 1091-95 (D. N.J. 1996); Walker v. Cnty. of Contra Costa, 227 
F.R.D. 529 (N.D. Cal. 2005). In other words, a party may not rely on the thoroughness and 
competency of its investigation and corrective actions and then try to shield discovery of 
documents underlying the investigation under the attorney-client privilege or work product 
doctrine. See Angelone v. Xerox Corp., No. 09-6019, 2011 WL 4473534, at *2-3 (W.D.N.Y. 
2011); see also Chevron Corp. v. Pennzoil Co., 974 F.2d 1156, 1162 (9th Cir. 1992) (“The 
privilege which protects attorney-client communications may not be used both as a sword and a 
shield. Where a party raises a claim which in fairness requires disclosure of the protected 
communication, the privilege may be implicitly waived.” (citation omitted)). 

 
That said, where an employer does not rely on a particular investigation as part of its 

Faragher/Ellerth defense, then there is no “at issue” waiver; the rule remains that the party who 
holds the privilege must affirmatively put at issue the specific document or information to which 
the privilege is attached. See Sirois v. E. W. Partners, Inc., No. CV 17-00383, 2018 WL 11237070, 
at *1-3 (D. Haw. Jan. 8, 2018) (citations omitted). Thus, an employer only waives privileges with 
respect to an investigation to the extent that the employer relies on that investigation in support of 
its defense; general assertion of a Faragher/Ellerth defense does not, by itself, automatically waive 
those privileges. See Owens v. Wesco Aircraft Hardware Corp., No. CV 19-06097, 2020 WL 
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6114916, at *5 (C.D. Cal. Apr. 6, 2020) (“When an employer does not rely on the investigation in 
its defense, there is no waiver.”) (citation omitted).  

 
Here, the parties do not dispute that Defendant has asserted a Faragher/Ellerth defense. See 

JS at 11, 21. Although Dodd’s testimony suggests that Defendant’s attorneys were involved to 
some degree in investigating the four EEOC charges in this case, see Dkt. 71-12 at 4-5, Defendant 
maintains that it is not relying on “any outside investigations or attorney-client privileged or work 
product information” in support of its Faragher/Ellerth defense, see JS at 25. Instead, Defendant 
insists that it “is strictly relying on . . . internal investigations, corrective actions, policies, 
trainings, and other documents it has already produced in connection with its Faragher/Ellerth 
defense.” Id. Based on this representation by Defendant that it will not rely on any investigations 
that its attorneys performed, the Court finds that Defendant has not waived attorney-client or 
work product protection with respect to those investigations. See McIntyre v. Main St. & Main 
Inc., No. C-99-5328, 2000 WL 33117274, at *3-4 (N.D. Cal. Sept. 29, 2000) (concluding that 
defendant did not waive privileges with respect to investigation by outside counsel where 
defendant expressly represented that it would not rely on this investigation in support of defense); 
Equal Opportunity Emp. Comm'n v. Roy Farms, Inc., No. 12-CV-3117, 2014 WL 12788722, at 
*3-4 (E.D. Wash. Feb. 11, 2014) (concluding that defendant had not waived work product 
privileges as to records of attorney-conducted interviews where defendant asserted that it had 
conducted separate investigation and would rely exclusively upon its own investigation to prove 
Faragher/Ellerth defense).  

 
However, Defendant must make its choice clear to Plaintiffs: If Defendant chooses to use 

communications, documents, or information from any investigations conducted by, at the 
direction of, or under the supervision of, Defendant’s attorneys into the EEOC charges, it will 
waive any and all privileges attached to each investigation on which it chooses to rely.1 If 

 
1 The EEOC asks the Court to issue an order expressly prohibiting Defendant from relying 

on “the fact or adequacy of its attorneys’ investigations of, or from relying on the fact or adequacy 
of any actions Defendant took at its attorneys’ direction or under their supervision . . . .” JS at 14. 
The Court concludes that such an order is not warranted.  

First, the Court concludes that requiring Defendant to communicate its decision in writing 
to the EEOC is sufficient. See Benson v. City of Lincoln, No. 4:18CV3127, 2022 WL 17081541, at 
*5 (D. Neb. Nov. 18, 2022) (instructing defendant to choose whether to stipulate that it would not 
rely on evidence from attorney investigation); Roy Farms, Inc., 2014 WL 12788722, at *3 (same). 
Defendant’s stipulation is binding, and should Defendant fail to follow the stipulation, the EEOC 
is free to file a renewed motion to compel and seek sanctions where appropriate.  

Second, the Court agrees with Defendant that because the EEOC has only moved to compel 
production of records of Defendant’s attorneys’ investigations into the EEOC charges, the 
EEOC’s stipulation request is overbroad for purposes of this motion. See JS at 26. Defendant must 
choose whether to stipulate that it will not rely on attorney investigations in the four EEOC 
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Defendant stipulates that it will not rely on any of those communications, documents, or 
information, then it may properly preserve the privileges attached to each of those investigations. 
Defendant is therefore ORDERED to make an election on this issue and inform opposing counsel 
in writing no later than fourteen (14) days from the date of this Order. 

 
2. Delayed Production of Privilege Log 

 
The EEOC argues in the alternative that Defendant has waived its claims to attorney-client 

privilege due to its delay in producing a privilege log to the EEOC. See JS at 14-16. Under Federal 
Rule of Civil Procedure 34(b)(2)(A), a party to whom a request for production of documents is 
directed generally must provide its responses and objections to the request within 30 days of being 
served. “[B]oilerplate objections or blanket refusals inserted into a response to a Rule 34 request 
for production of documents are insufficient to assert a privilege.” Burlington N. & Santa Fe Ry. 
Co. v. U.S. Dist. Ct. for Dist. of Mont., 408 F.3d 1142, 1149 (9th Cir. 2005). However, the Ninth 
Circuit has rejected a “per se waiver rule that deems a privilege waived if a privilege log is not 
produced within Rule 34’s 30-day time limit.” Id. Rather, the district court must make a case-by-
case determination based on the following factors: (i) the degree to which the objection or 
assertion of privilege enables the litigant seeking discovery and the court to evaluate whether each 
of the withheld documents is privileged; (ii) the timeliness of the objection and accompanying 
information about the withheld documents; (iii) the magnitude of the document production; and 
(iv) other particular circumstances of the litigation that make responding to discovery unusually 
easy or unusually hard. Id. The application of these factors is also subject to any “agreements and 
stipulations among the litigants.” Id.  

 
Here, considering the above factors, the Court is unpersuaded that Defendant has waived its 

privilege. Based on the parties’ agreed-upon extension, Defendant served timely objections and 
responses to the EEOC’s RFPs in March 2022. See Dkt. 71-1 ¶ 6. The objections, while often 
boilerplate, appear reasonably tailored to each specific request. See Dkt. 71-35. This case has 
involved production of thousands of documents, and the parties did not reach an agreement on 
their ESI query until November 2022. See JS at 27, 30. Defendant did not begin withholding 
documents until after that query was run, and while it seems Defendant could have been more 
proactive in December 2022 and January 2023 in providing the privilege log or communicating an 
adjusted delivery date, this delay is insufficient to warrant finding a waiver of privilege, 
particularly given the parties’ continued discussion about further ESI queries. See id. at 28. 

 

 
charges in this case. The Court observes, however, that if Defendant seeks to rely on any other 
attorney investigation in support of its Faragher/Ellerth defense, Defendant will likely have put 
that investigation at issue and consequently waived privileges with respect to that investigation. 
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B. Production of Witness  
 
The EEOC seeks to depose Dodd for two additional hours as a Rule 30(b)(6) witness and 

for seven hours as a fact witness. See id. at 34. The EEOC’s request is granted in part, as 
discussed below.  

 
The EEOC argues that it requires additional time with Dodd as a Rule 30(b)(6) 

representative due to Defendant’s delay in responding to the EEOC’s RFPs and because Dodd 
was unable to answer several questions during her prior deposition. See id. at 33-34. The EEOC 
also argues that it has compelling reasons to depose Dodd as a fact witness because she is the 
only employee that Defendant identified as a person with knowledge of the relevant facts in 
Defendant’s Rule 26 initial disclosures, because she was responsible for investigating nearly all 
complaints at issue for discrimination and sexual harassment and issuing corrective action, and 
because she has authored thousands of the documents produced to date. See id. at 31-32. 
Defendant does not oppose up to two hours of further deposition of Dodd as a Rule 30(b)(6) 
witness to ask about the additional documents. See id. at 35. Rather, Defendant opposes 
presenting Dodd as a fact witness, arguing that this deposition would be duplicative of her prior 
depositions in this case, in the EEOC’s administrative investigation, and in two separate state-
court lawsuits. See id. at 34-36.  

 
Federal Rule of Civil Procedure 30(b)(6) states that it “does not preclude taking a deposition 

by any other procedure authorized [by the Rules of Civil Procedure].” Thus, an individual who 
testifies as a fact witness may also be subject to a Rule 30(b)(6) deposition. See Louisiana Pac. 
Corp. v. Money Mkt. 1 Institutional Inv. Dealer, 285 F.R.D. 481, 487 (N.D. Cal. 2012) (noting 
that the “testimony of an individual . . . is distinct from the testimony of an entity”). However, 
“[i]n determining whether to permit both a Rule 30(b)(6) deposition and a percipient witness 
deposition on overlapping issues, the court must ensure that there is sufficient utility in the 
second deposition such that it is not unnecessary or wasteful.” Nationstar Mortg., LLC v. 
Flamingo Trails No. 7 Landscape Maint. Ass’n, 316 F.R.D. 327, 333 (D. Nev. 2016); see also Ho 
v. Marathon Patent Grp., Inc., No. 5:21-cv-00339, 2021 U.S. Dist. LEXIS 217075, at *6 (C.D. 
Cal. Nov. 9, 2021) (noting that “the inquiring party does not have ‘carte blanche’ to depose an 
individual for seven hours as an individual and seven hours as a 30(b)(6) witness” (citation 
omitted)). 

 
Here, the EEOC has established that Dodd is a key witness to the case, given her role in 

investigating nearly all complaints at issue. The Plaintiff-Intervenors also argue in their Reply that 
they have not yet been provided any time to gather testimony from Dodd in this matter. See Dkt. 
74 at 3-4. That said, neither the EEOC nor the Plaintiff-Intervenors have explained what 
additional information they require from Dodd that she has not already provided via Rule 
30(b)(6) deposition. Further, the EEOC explains in its declaration in support of its Supplement 
that Defendant has identified three other employees with knowledge of Defendant’s policies and 
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procedures against sexual harassment and of Defendant’s investigations into the complaints filed 
by the Charging Parties. See Dkt. 73 ¶ 2. 

 
Given this, the Court is reluctant to subject Dodd to a full seven-hour deposition as a fact 

witness. Instead, the Court grants Plaintiff’s request in part as follows: Defendant is ordered to 
produce Dodd for two hours as a Rule 30(b)(6) witness and for two hours as a fact witness. 

 
C. Request for Amended Privilege Log 

 
In its Supplement, the EEOC argues that Defendant’s privilege log is deficient and asks the 

Court to order Defendant to produce an amended log. See Dkt. 72. Specifically, the EEOC argues 
that the privilege log is deficient because it (1) aggregates email correspondence containing 
multiple individual emails into email strings; (2) fails to identify and separately explain what 
privilege(s) apply to any documents attached to the emails; and (3) fails to provide sufficient 
information about the addressees and recipients, such their organizational positions. See id. at 4-5. 
For the reasons stated below, the EEOC’s request is granted in part. 2 

 

 
2 Defendant filed an untimely Supplement on February 16, 2023. See Dkt. 75; see also L.R. 

37-2.3. In it, Defendant argues that the Court should disregard the EEOC’s request for an 
amended privilege log because it is an argument presented for the first time in a supplement and 
because the parties have not completed the meet and confer process as to this specific issue. See id. 
at 3-5. The Court rejects this argument. 

According to Defendant, the EEOC asked Defendant to produce its privilege log by noon 
on January 30, 2023, so that the EEOC could file the instant Joint Stipulation for hearing on 
February 28, 2023. See Dkt. 71-19 ¶ 17. Given the parties’ upcoming discovery cut-off date of 
April 1, 2023, see Dkt. 32, it was not unreasonable for the EEOC to seek to file the Joint 
Stipulation for hearing as soon as possible. Defendant did not produce the privilege log until 3:19 
p.m. that day. See id. Thus, at most, the EEOC had a few hours to review the privilege log before 
it served its portion of the Joint Stipulation. See id. 

In its Supplement, the EEOC argues that Defendant’s “untimely, insufficient privilege log 
militates in favor of a ruling that Defendant has waived any purported privilege regarding its 
investigations into the EEOC charges.” Dkt. 72 at 3. While the Court acknowledges that the 
EEOC’s argument that the privilege log is inadequate extends somewhat beyond the scope of its 
initial waiver argument, the two arguments are closely related. Given this, the Court declines to 
penalize the EEOC for promptly seeking to resolve the parties’ discovery disputes. Cf. United 
States v. Dalton, No. 8:21-CV-00140, 2022 WL 17073890, at *11 (C.D. Cal. July 11, 2022), 
reconsideration denied, 2022 WL 4596660 (C.D. Cal. Aug. 26, 2022) (allowing defendant to raise 
challenges to sufficiency of a declaration for the first time in supplement because defendant had 
not received declaration before preparing its portion of joint stipulation).  



UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 
CIVIL MINUTES – GENERAL  

 

 
CV-90 (12/02) CIVIL MINUTES-GENERAL  Initials of Deputy Clerk: nb 

Page 8 of 8 
 

Federal Rule of Civil Procedure 26(b)(5) provides that a privilege log must “describe the 
nature of the documents, communications, or tangible things not produced or disclosed – and do 
so in a manner that . . . will enable the other parties to assess the [privilege] claim.” 

 
As to the aggregation of email strings, courts are divided on whether a privilege log should 

include separate entries for multiple emails within the same string. See, e.g., United States v. 
ChevronTexaco Corp., 241 F.Supp.2d 1065, 1074 n.6 (N.D. Cal. 2002) (finding that breaking 
emails down by each discrete email message is misleading because where “an e-mail with 
otherwise privileged attachments is sent to a third party, [the defendant] loses the privilege with 
respect to that e-mail and all of the attached e-mails”); In re Universal Serv. Fund Tel. Billing 
Pracs. Litig., 232 F.R.D. 669, 673 (D. Kan. 2005) (recognizing that listing email string as one 
entry may be sufficient in some instances but insufficient in others); Baxter Healthcare Corp. v. 
Fresenius Med. Care Holding, Inc., No. C 07-1359, 2008 WL 4547190, at *1 (N.D. Cal. Oct. 10, 
2008) (ordering defendants to amend privilege log to identify each logged email communication 
regardless of whether communication is part of an email string). In In Re Universal Service Fund, 
the court highlighted a distinction between email strings where “each and every separate e-mail 
within a strand is limited to a distinct and identifiable set of individuals,” and email strings where 
the individuals receiving and being copied on the string varied; the court observed that the former 
could reasonably be listed as a single entry in a privilege log. See 232 F.R.D. at 673. The Court 
finds this distinction persuasive. Accordingly, as to each email string listed in Defendant’s 
privilege log, where the string adds or drops email addresses (i.e., where the names listed under 
the “Author” and “Recipient” columns do not reflect the authors and recipients of each individual 
email in the string), Defendant must separate the email strings as separate entries such that each 
entry accurately reflects the authors and recipients throughout the entire string.  

 
Next, the EEOC correctly argues that attachments to privileged emails are not themselves 

automatically protected by privilege. See United State v. City of Hesperia, No. 5:19-CV-2298, 
2021 WL 5034381, at *6 (C.D. Cal. June 17, 2021). If any of the emails listed in Defendant’s 
privilege log include attachments, those attachments must either be produced or listed as separate 
entries in the privilege log.  

 
Finally, the Court agrees that Defendant must provide sufficient information about the 

authors and recipients listed in the privilege log, including each individual’s organizational 
position, in order for EEOC to ascertain whether the communications are privileged. 

 
Defendant is therefore ORDERED to produce an amended privilege log remedying the 

defects identified above later than fourteen (14) days from the date of this order.  
  


