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UNI TED STATES DI STRI CT COURT
CENTRAL DI STRI CT OF CALI FORNI A

SAN GABRI EL BASI N WATER QUALI TY CV 00- 3579 ABC (RCx)
AUTHORI TY,
ORDER DENYI NG DEFENDANT’ S
Plaintiff, MOTI ON TO DI SQUALI FY
PLAI NTI FF S COUNSEL
V.

AERQIET- GENERAL CORPORATI ON
Def endant .

Def endant’s Mdtion to Disqualify Plaintiff’s Counsel cane on
regularly for hearing before this Court on June 26, 2000. Defendant
asserts that Plaintiff’s counsel, Tatro Coffino Zeavin Bl oongarden LLP
(“TCzB”), should be disqualified because (1) a TCZB associate, Arthur
Fri edman, obtained “privileged” information from Defendant, and (2)
the three TCZB attorneys in this case, René Tatro, Craig Bl oongarden,
and Juliet Markowitz, previously worked for another firmthat
represented Defendant. After considering the materials submtted by
the parties, argunent of counsel, and the case file, the Court DEN ES

Def endant’ s noti on.
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FACTUAL BACKGROUND
A Arthur Friedman.

From at | east 1994 through May 1998, Friedman was enpl oyed by the
firmof Hancock, Rothert & Bunshoft. |In 1992, Defendant filed an
action entitled Aerojet-Ceneral Corp. v. Fidelity & Casualty Co. of
New York, et al. in Sacramento Superior Court. (Blunmenstein Decl. 1
2.) This action sought to enforce Defendant’s rights to insurance
coverage for groundwater contam nation detected in the San Gabri el
Val l ey near Defendant’s facility in Azusa, California. (1d.) The
Hancock firmrepresented one of the insurance conpanies, Lloyd s of
London, that was adverse to Defendant. (Friednman Decl. | 2.)

Fri edman was one of the attorneys at Hancock that worked on the
matter. (Blumenstein Decl. | 3.)

Wil e Friedman represented LIoyd' s, he received various docunents
as part of discovery. As part of Defendant’s discovery responses, it
produced certain docunents that it clainmed were privil eged and
confidential. (Blunmenstein Decl. § 8; Friedman Decl. § 8.) Defendant
produced t hese docunents after the parties entered a stipul ation
providing that “to the extent Aerojet produces privileged docunents in
this lawsuit, the production of any such docunent(s) is nade in
accordance with Cvil Code section 2860(d) and shall not constitute a
wai ver of any privilege as to any other party.” (Blunmenstein Decl.

Ex. D.) Defendant, neverthel ess, continued to w thhold nunerous
docunents from production to the Hancock firmon the ground that the
docunents were privileged. (Friednman Decl. { 8.)

At sonme point in the litigation, sone insurance conpany

def endants, including Lloyd s, agreed to rei nburse Defendant for part

of the defense costs in the underlying environnmental matters. These
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i nsurance conpani es, however, continued to litigate over the anount of
t he defense costs and over the issue of indemity. (Friedman Decl. 1
3.) Apparently, after this agreenent, Defendant’s counsel presented
annual briefings at which it kept counsel for its insurers advised of
the status of the underlying proceedings. (Blumenstein Decl. | 7.)
Fri edman attended two of these annual neetings on March 21, 1996 and
April 29, 1997. (l1d.) At this nmeeting, Defendant’s counsel provided
the carriers with “attorney-client information to which they were
entitled because they were providing [Defendant with] a defense.”
(Taft Decl. T 3.)

Friedman | eft the Hancock firmin March 1998 and joined TCZB s
San Francisco office. (Friedman Decl. Y 11 & 12.) Friednman did not
take with himany of the docunents produced in the Sacranmento acti on.
(Id. at § 11.) He has not worked on any matter for Plaintiff while at
TCzZB. (Id. at T 13.) Nevertheless, on March 24, Defendant’s counsel
sent a letter to TCZB di sclosing Defendant’s belief that Friedman’ s
wor k at Hancock presented a conflict of interests requiring TCZB s
disqualification. (Taft Decl. Ex. A, Tatro Decl. T 15.)

On the day that TCZB | earned of the potential conflict of
interests, the firmscreened Friedman fromall of Plaintiff’'s matters,
including this litigation. On that day, Markowitz informed Friedman
that he was not to discuss with anyone in the firmany information
received from Defendant. (Friedman Decl. § 15.)

Fri edman has not reviewed any of the files associated with this
litigation.? He has not discussed this litigation with any other TCZB

menber or enployee. He also has not disclosed any information that he

1 Al such files are maintained in the Los Angel es office.
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|l earned in the Sacranento litigation with anyone at TCZB. (Friedman
Decl. 19 16-19.)

Upon learning of the potential conflict of interests, TCZB
| abel ed all of Plaintiff’s files, and the drawers in which they were
kept, with the follow ng phrase in capital and bold letters:
“Confidential. Do Not Disclose to Art Friedman.” (Markowitz Decl. 1
11.) Markowitz al so spoke to every nmenber of the firm including
staff and new hires, and followed up with an e-nail that precluded
anyone from conmuni cating with Friednan about the present litigation
or Friedman’s activities concerning the Sacranento action. (Markowtz
Decl. 17 11 & 12.)
B. Tatro, Bl oongarden, and Markowitz and the Heller Firm

Al of Plaintiff’s filings in this matter have listed three
attorneys fromthe TCZB firm Tatro, Bloongarden, and Markowitz. |In
1977, Tatro started as an associate in Heller, Ehrman, Wite &
McAuliffe's litigation departnment. He became a partner in the Heller
firmin 1984. (Tatro Decl. § 2.) He left the Heller firmto start
TCZB in January 1995. (ld. at ¥ 5.) Al though he worked out of
Hell er’s San Francisco office, he started TCZB in Los Angeles. (1d.)

Bl oongarden joined Heller’s Los Angeles office in 1990 as speci al
counsel and he later becane a partner. He left the Heller firmin My
1995 to join TCZB. (Bloongarden Decl.  2.) Markowitz began as an
associate in Heller’s Los Angeles office in 1992. Wile still an
associate, she also left the Heller firmin May 1995 to join TCZB
(Markowitz Decl. | 2.)

Lawr ence Hobel joined the Heller firmas a partner in 1989.
Hobel had previously represented Defendant and brought Defendant to

the Heller firmas a client. (Hobel Decl. § 2.) During his tine at
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the Heller firm Hobel gave Def endant advice concerni ng groundwater
contam nation at a site in Sacranento. (Hobel Decl. { 3.)

The Sacranmento site was subject to a partial consent decree
entered by the district court of the Eastern District of California.
The partial consent decree “requires [Defendant] to operate
groundwat er extraction and treatnent facilities, and directs
[ Defendant] to nonitor public and private drinking water supply
wells.” (Hobel Decl. | 5.)

The consent decree is part of Defendant’s effort to renediate the
contam nation stemring fromthe Sacranmento site. However, Defendant
did not provide this Court with a copy of the consent decree.

Def endant used both the Sacramento site and the Azusa site, which is
the basis of this litigation, to develop, test, and manufacture fuel
rockets. (Vanderkar Decl. {1 4 & 5.) Defendant conducted these
activities in the Azusa plant in the 1940s and 1950s. (Id. at | 4.)
Def endant used the Sacranento site for these activities fromthe early
1950s to at least 1989. (1d. at § 5.) These rockets used substanti al
guantities of perchlorate ion. (l1d. at Y1 4 &5.) Defendant al so
used vol atile organi c conpounds (“VOC') as solvents while conducting
the rocket activities. (1d.)

Hobel provided | egal advice to Defendant “in connection with its
i nvestigation and renedi ati on obligations as to the . . . Sacranento
Site under the Partial Consent Decree and under potentially applicable
law.” (Hobel Decl. ¥ 6.) Hobel and Defendant discussed the source of
t he environmental contam nants, the effect of the environnental
contam nants, and renedi ation efforts. (lId. at f 6.)

Hobel had sim | ar discussions with Defendant on two other matters

i nvolving the Sacranento site. One was a class action |awsuit brought
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by Defendant’s Sacranento nei ghbors. The other alleged that the
Sacranento contam nati on had damaged a water purveyor. (Hobel Decl.
7.) Defendant al so consulted Hobel about an insurance coverage claim
and recei ved advi ce about the handling of chem cals at the Sacranmento
site. (Hobel Decl. 1 8.)

Tatro, Bl oongarden, and Markow tz never personally worked on any
of Defendant’s matters while at the Heller firm (Tatro Decl. | 4;

Bl oongarden Decl. T 4; Markowitz Decl. | 4.)
C. The Present Lawsuit.

Plaintiff filed the present lawsuit on April 4, 2000. The
conplaint alleges that perchlorate and “NDVA” were di scovered in the
San Gabriel Valley's groundwater. (Conpl. ¥ 9.) Defendant allegedly
rel eased these contam nants in conducting its rocket operations at the
Azusa facility. (l1d. at § 10.)

Plaintiff joined with other governnental entities to design,
construct, operate and fund the La Puente Project. This Project
treats the contam nated water so that the San Gabriel Valley residents
can drink the groundwater. (1d. at § 12.)

Plaintiff seeks to recover the costs of the Project pursuant to
t he Conprehensive Environmental Response, Conpensation and Liability
Act (“CERCLA’). Plaintiff also asks for a declaration that Defendant
is strictly liable for all the Project costs incurred by Plaintiff.

Def endant has answered denying liability and asserting thirty-
four affirmative defenses. Various of these affirmative defenses are
based on the conduct of Plaintiff. Five defenses allege that
Plaintiff has failed to conply with the law. (Answer Y 13-16, 31.)
Def endant al so argues that (1) Plaintiff |acks standing to sue, (Id.

at § 18); (2) Plaintiff’s conduct estops it fromseeking relief, (ld.
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at § 20); (3) Plaintiff’s conduct acts as a waiver of its clainms, (Id.
at § 21); (4) Plaintiff failed to mtigate danmages, (ld. at § 30); (5)
Plaintiff was contributorily negligent, (1d. at 7 32 & 34.); and (6)
Plaintiff cannot recover for costs not yet incurred, (ld. at | 39).
One of the defenses asserts that the Project is not the type of
expenditure that is recoverable. (1d. at § 19.)

Anot her set of defenses blanmes the Azusa contam nation on the
actions of other actors. (Answer T 22-26, 34, 36.) A third set of
defenses focuses on the timng of Defendant’s conduct at the Azusa
facility. (1d. at 97 29, 40-43, 45.) A fourth set of defenses relies
on facts specific to the Azusa facility or actions taken in Azusa.
(1d. at 7Y 17, 33, 35.)

Def endant al so asserts that its role as a governnment contractor
precludes liability. (Answer  44.) Finally, Defendant contends that
it acted with due care and that it owed no duty to Plaintiff. (Id. at
19 27 & 28.)2

1. Analysis

The Court has the primary responsibility for overseeing the
conduct of the attorneys who appear before it. Trone v. Smth, 621
F.2d 994, 999 (9th Cr. 1980). Moreover, the Central District of
California has adopted the “State Bar Act, the Rul es of Professional
Conduct of the State Bar of California, and the decisions of any court
applicable thereto” as the standard of professional conduct in the

district. Local Rules, Ch. VI, R 1.2.

2 Defendant asserts two general defenses (equity and
failure to state a clain). The Court finds that these defenses
are irrelevant in evaluating substantial simlarity in this case.
The Court also finds that Defendant’s affirmative defense to
Plaintiff’s attorney fee request is irrel evant.
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Def endant asserts that the Court should disqualify TCZB because
it has violated Rule 3-310(E) of the California Rules of Professional
Conduct. Rule 3-310(E) states: “A nenber shall not, w thout the
informed witten consent of the client or fornmer client, accept
enpl oynment adverse to the client or fornmer client where, by reason of
the representation of the client or forner client, the nenber has
obtai ned confidential information naterial to the enpl oynent.”

A The Friedman Matter.

Def endant argues that the Court should disqualify TCZB because
Friedman received privileged information under Cal. Cvil Code §
2860(d). Defendant appears to believe that because Friedman, as
opposi ng counsel, received allegedly privileged material, that it
becanme a client, or quasi-client, of Friednman. The Court di sagrees.

1. Secti on 2860 does not convert carrier’s counsel into
i nsured’ s counsel .

Section 2860 requires an insurance carrier to provide i ndependent
counsel to the insured when a conflict of interests exists between the
insured and the carrier. This independent counsel is often called
Cum s counsel because 8 2860 codified the substantive el enments of San
Di ego Navy Federal Credit Union v. Cums Ins. Society, Inc., 162 Cal.
App. 3d 358, 208 Cal. Rptr. 494 (1984). See First Pacific Networks,
Inc. v. Atlantic Mutual Ins. Co., 163 F.R D. 574, 576 n.1 (N.D. Cal.
1995). Section 2860, however, also protects the interest of the
carrier. Thus, the statute provides that

it shall be the duty of [Cumi s] counsel and the insured to

disclose to the insurer all information concerning the action

except privileged materials relevant to coverage di sputes, and
timely to informand consult with the insurer on all matters
related to the action. . . . Any information disclosed by the

i nsured or by independent counsel is not a waiver of the
privilege as to any other party.
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Cal. GCvil Code & 2860(d). However, “[t]hese obligations are strictly
of an informational character, and arise only because of the unique
t hree-cornered arrangenent that carriers create when they agree to
defend only under a reservations of rights.” First Pacific, 163
F.RD. at 579 (citing Assurance Co. of Anerica v. Haven, 32 Cal. App.
4th 78, 89, 38 Cal. Rptr. 2d 25 (1995)). Section 2860 does not create
an attorney-client rel ationship between Cum s counsel and the carrier.
I d.; Assurance, 32 Cal. App. at 90.

| ndeed, the tension created by the potential conflict of
interests between insured and carrier is “fundanentally inconsistent
with a basic requirenment of all attorney-client relationships: the
requi renent that the client have a reasonably based expectation that
t he communi cations will not be used against the client.” First
Pacific, 163 F.R D. at 579. Moreover, “under the statute, and the
cases construing it, the insured and its independent counsel retain
fully the right to conmuni cate between thenselves in private--and to
shield those comuni cations fromthe carrier.” Id. at 580.

Accordingly, 8 2860 did not convert Friedman, counsel for
Def endant’ s adversary in a previous case, into counsel for Defendant.
Def endant’ s effort to convert Friednman into sone sort of fiduciary of
Def endant also fails. Even if the Court were to find that the
Def endant and its carrier were in a fiduciary relationship, once
Def endant sued its carrier, any such fiduciary relationship wuld have
ended. See First Pacific, 163 F.R D. at 579 (“At least after [the
carrier] reserved its rights, [the insured] was not in a confidential
relationship with its carrier”); Assurance, 32 Cal. App. 4th at 91-92
(finding that carrier could not sue Cum s counsel for malpractice in

part because insured and carrier are adverse in Cum s situation).

9
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Because Defendant was never a client of Friedman, or any firmin
whi ch Friedman worked, Rule 3-310(E) is inapplicable.

2. Friedman’s statutory and contractual duty does not support
di squalification of TCZB

As Plaintiff concedes, however, Friednan does have a statutory
and contractual duty not to disclose any privileged information he
m ght have received from Def endant. That duty, however, does not
require this Court to disqualify TCZB fromrepresenting Plaintiff.

In the first place, it is far fromclear that Friedman’ s exposure
to privileged information would require that he personally be
disqualified fromlitigating agai nst Defendant. See Cooke v. Superior
Court, 83 Cal. App. 3d 582, 147 Cal. Rptr. 915 (1978). In Cooke, a
servant of M. Cooke surreptitiously sent privileged docunents to the
former Ms. Cooke. 1d. at 586. At the tinme, the Cookes were enbroiled
in a dissolution proceeding. M. Cooke sought to disqualify M.
Cooke’ s counsel because counsel had been exposed to the privil eged
information. 1d. at 589-90. The trial court refused to do so and the
appel l ate court affirned:

The issue before us is sinply whether exposure of an attorney to

confidential and privileged information requires, as a matter of

law, the disqualification of that attorney and his associ ates.

W have found no cases, and are cited to none, that establish so

broad a rule.

Id. at 590. Disqualification of an attorney, the court found,
required the existence of a prior attorney-client relationship. Id.
at 591; accord Maruman Integrated Circuits, Inc. v. Consortium Co.

166 Cal. App. 3d 443, 447, 212 Cal. Rptr. 497 (1985). The trial court

was sinply required to protect M. Cooke “from any inproper use of any

privileged data.” Cooke, 83 Cal. App. 3d at 592. The trial court

10
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fulfilled that duty by ordering the return of any privil eged docunents
and the sealing of any docunents in the court file. 1d.

O course, unlike the attorney in Cooke, Friedman did receive
docunents subject to a protective order. Friednman’s conpliance with
the protective order nmay require that he recuse hinself from
representing Plaintiff in this matter. See Mrrison Knudsen Corp. v.
Hancock, Rothert & Bunshoft, LLP, 69 Cal. App. 4th 223, 81 Cal. Rptr.
2d 425 (1999). Morrison found that the trial court properly
di squal i fi ed Hancock in a case where a subsidiary of Mrrison was the
adverse party. The trial court based its decision on the facts that
Hancock had previously represented Mrrison and had previously served
as nonitoring counsel for Mdrrison’s insured. Id. at 231. The
appel l ate court concluded that the trial court “could properly take
into account the confidential information Hancock received as
‘“moni toring counsel’ in determ ning whether Hancock shoul d be
disqualified.” 1d. at 233.

Unl i ke Friedman, however, Hancock, as “nonitoring counsel,” was
not adverse to Morrison. Unlike Friedman, Hancock in Morrison did not
receive purportedly privileged docunents froman adversary in
litigation. Indeed, nothing in Mrrison equates a nonitoring-counsel
scenario with a Cum s-counsel scenario. The Court, neverthel ess, does
not reach the question of whether Friedman can personally litigate
agai nst Defendant. Friednman has not, and will not, participate in
this litigation.

Moreover, even if the Court disqualified Friedman fromthis
litigation, TCZB does not have to be disqualified. Friedman
understands that the protective order precludes himfromdisclosing

any privileged information. Friednan asserts he has conplied with

11
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t hat obligation and Defendant presents no evidence that Friedman has
violated the protective order. TCZB also has instituted screening
policies that effectively screen out Friednman from any type of
i nvolvenent with this litigation. TCZB and Fri ednman have taken
sufficient steps to insure that any of Defendant’s privil eged
information that may be inside Friednman’s head will not be
communi cated to the rest of TCZB

As such, it follows that the Court rejects Defendant’s argunent
that disqualification of Friednan necessarily neans disqualification
of TCZB. Vicarious disqualification of a firmis required only where
an attorney is disqualified because he represented the adverse party.
See Flatt v. Superior Court, 9 Cal. 4th 275, 283, 36 Cal. Rptr. 2d 537
(1994); People v. Speedee O Change Systens, Inc., 20 Cal. 4th 1135,
1146, 86 Cal. Rptr. 2d 816 (1999); Henriksen v. Geat Anerican S & L
11 Cal. App. 4th 109, 117, 14 Cal. Rptr. 2d 184 (1992); WIliam H.
Ral ey Co., Inc. v. Superior Court, 149 Cal. App. 3d 1042, 1048, 197
Cal. Rptr. 232 (1983). 1In cases where the disqualification request is
not based on an attorney-client relationship, “[aJutomatic or

mechani cal application of the vicarious disqualification rule can be

harsh and unfair to both a lawfirmand its client.” Raley, 149 Cal.
App. at 1049. *“The better approach is to exam ne the circunstances of
each case in light” of certain factors. |Id. Thus,

[t] he court nust weigh the conbined effect of a party’s right to
counsel of choice, an attorney’s interest in representing a
client, the financial burden on a client of replacing

di squalified counsel and any tactical abuse underlying a

di squalification proceedi ng agai nst the fundanental principle
that the fair resolution of disputes within our adversary system
requires vigorous representation of parties by independent
counsel unencunbered by conflicts of interest.

Id. at 1048.

12
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Here, Friedman nmay have received, in an adversary proceedi ng,
privileged information protected under Cal. Cvil Code § 2860 and a
protective order. TCZB has taken steps to insure that the information
is not dissemnated within the firm Considering these facts and the
Ral ey factors as applied to this matter, the Court finds that
di squalification of TCZB based on Friedman’s exposure to purportedly
privileged information woul d be unduly harsh and excessi ve.

B. The Hel |l er Connecti on.

Def endant al so argues that the Court should disqualify TCZB
because the three attorneys working on this case were previously
menbers of the Heller firm TCZB mainly argues that because the three
attorneys had no involvenent in Heller’s representati on of Defendant
that disqualification is not appropriate.

1. California | aw on successive representations.

Where a potential conflict of interests “arises fromthe
successive representation of clients with potentially adverse
interests, . . . the chief fiduciary value jeopardized is that of
client confidentiality.” Flatt, 9 Cal. 4th at 283.

Thus, where a forner client seeks to have a previous attorney

disqualified fromserving as counsel to a successive client in

litigation adverse to the interests of the first client, the

governing test requires that the client denonstrate a

“substantial relationship between the subjects of the antecedent

and current representations.

Id. “If the former client can establish the existence of a
substantial relationship between representations the courts wll
concl usively presune the attorney possesses confidential information

adverse to the forner client.” H F. Ahmanson & Co. v. Sal onon Bros.,

Inc., 229 Cal. App. 3d 1445, 1452, 280 Cal. Rptr. 614 (1991).

13
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Whet her a “substantial relationship” between the two
representations exists depends on three factors: “the simlarities
between the two factual situations, the | egal questions posed, and the
nature and extent of the attorney’s involvenent in the case.” 1d. at
1455 (quoting Silver Chrysler Plynouth, Inc. v. Chrysler Mt. Corp.,
518 F.2d 751, 760 (2d Cr. 1975) (Adans, J., concurring)); accord
Rosenfeld Const. Co., Inc. v. Superior Court, 235 Cal. App. 3d 566,
576, 286 Cal. Rptr. 609 (1991). The review of the previous
representation should consider “the tine spent by the attorney on the
[matter], the type of work perforned, and the attorney’s possible
exposure to forrmulation of policy or strategy.” Ahmanson, 229 Cal.
App. 3d at 1455. In making its review, the court should also take a
pragmati c approach that asks “whet her confidential information
material to the current dispute would normally have been inparted to
the attorney by virtue of the nature of the former representation.”
Id. at 1454.

Plaintiff argues that in applying the substantial relationship
test, this Court should look solely to its attorneys’ work, or better
stated | ack of work, on the Heller representation. Thus, Plaintiff
urges the Court to disregard Hobel’s work in the Heller
representation. |In support of its position, Plaintiff points to the
| anguage of California’s Rule 3-310(E) and to Dieter v. Regents of the
University of California, 963 F. Supp. 908 (E.D. Cal. 1997).

Rul e 3-310(E) precludes a “nmenber” from accepting a conflicting
representations where the “nenber” has obtained confidenti al
information. Cearly, the Court nust look to determne if a “nenber”

has obtai ned confidential information. However, Rule 3-310(E) does

14




© 00 N oo o B~ w N P

NN RN NN N NN R R R R R R R R R R
0o N o o M WO N P O ©O 0O N o 0o ON -, O

not answer the question of whether the Court should | ook to Hobel’s
connection or that of Plaintiff’s attorneys.

Plaintiff’s argunment is actually another variation of its
position that its attorneys should not be inputed with Hobel’s
knowl edge. In California, where an attorney is disqualified under the
substantial relationship test, that attorney’s entire firmis also
disqualified. Flatt, 9 Cal. 4th at 283; Henriksen, 11 Cal. App. 4th
at 117. The Court nust disqualify the firm because the whole firmis
i mputed with the know edge of the confidential information that the
attorney presunptively possesses.

D eter denonstrates that Plaintiff’s position requires the Court
toreject the inputation rule. D eter did | ook at the invol venent of
the attorneys whomthe adverse party sought to disqualify. 963 F
Supp. at 912. Dieter reached that result, however, only after
refusing to apply the inputation rule. I1d. at 911. Accordingly, the
first question faced by the Court is whether to apply the vicarious
di squalification/inputed know edge rule to this case.

2. The inmputation rule is inapplicable to this situation.
Plaintiff points out that Dieter is the only case that has
addressed the situation presented here: a |lawer litigating agai nst

Party A where the |lawer used to be at FirmA at a tinme when ot her
FirmA attorneys were representing Party A. Dieter found that
California | aw did not address this specific scenario and, therefore,
it looked to the ABA Mddel Rules of Professional Conduct. 963 F
Supp. at 911. Under the Mdel Rules,

if alawer while with one firmacquired no know edge or

information relating to a particular client of the firm and that

| awyer |ater joined another firm neither the |awer individually
nor the second firmis disqualified fromrepresenting anot her

15
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client in the sane or a related matter even though the interests
of the two clients conflict.

Id. at 911 (quoting Mddel Rules of Professional Conduct Rule 1.9(b),
cnt. 8 (1995)). Because the attorneys in D eter had not been invol ved
inthe earlier litigation while at a previous firm the court refused
to vicariously disqualify the attorneys. 1d.

Def endant argues that the Court should not follow D eter because
it “msapplied uncontroverted California law.” (Def.’s Mt. at 17
n.8.) Instead, Defendant asks this Court to foll ow Rosenfeld and El an
Transdermal Ltd. v. Cygnus Therapeutic Systens, 809 F. Supp. 1383,
1390 (N.D. Cal. 1992). Neither of those cases, however, involves the
factual scenario presented in this matter or in Dieter.

In Rosenfeld, the disqualified firm through attorneys that stil
were at the firm had represented the fornmer client, Rosenfeld, in the
controversy with the firms current client, the Lawsons. Rosenfeld,
235 Cal. App. at 571. Thus, the Rosenfeld court did not face a | awer
whose fornmer firm through other attorneys, had represented the
adverse party.

Elan involved a firmsuing a former client after the attorney
handling that client left the firm El an, 809 F. Supp. at 1385-86.
Under those facts, a court could reasonably presune that sone of the
remai ni ng lawers may have had di scussions with the former attorney
about the client and woul d have discussions with their fellow
attorneys handling the subsequent matter. See id. at 1392-93. In
contrast, the issue before this court is limted to whether the former
attorney had conversations about the firms client. Moreover, a
former attorney generally no | onger has access to the privil eged

conversations with those at his forner firm The Elan court could
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al so expect that the firmstill had a client file that contained
privileged material. See id. at 1386 n.5. It is highly unlikely that
an attorney leaving a firmwould take materials concerning matters on
whi ch that attorney did not work.

Thus, neither the Elan court nor the Rosenfeld court faced the
factual scenario presented in this case. The Court also has been
unable to find any other case applying California law to this factual
scenario. Were a situation is not directly addressed by the
California ethic’'s rules, California courts |ook to the ABA Mde
Rul es of Professional Conduct for guidance. See Flatt, 9 cal. 4th at
282 n.2; State Conpensation Fund v. WPS, Inc., 70 Cal. App. 4th 644,
656, 82 Cal. Rptr. 2d 799 (1999).°3

As noted by Dieter, the ABA has considered the factual scenario
presented in this case and determ ned that inputed disqualification is
not necessary to preserve confidentiality. D eter, 963 F. Supp. at
911.

Preserving confidentiality is a question of access to

information. Access to information, in turn, is essentially a

guestion of fact in particular circunstances, aided by

i nferences, deductions or working presunptions that reasonably

may be nade about the way in which | awers work together. A

| awyer may have general access to files of all clients of a | aw

firmand may regularly participate in discussions of their

affairs; it should be inferred that such a |lawer in fact is
privy to all information about all the firms clients. In

contrast, another |awer nay have access to the files of only a

limted nunber of clients and participate in discussions of the

affairs of no other clients; in the absence of information to the
contrary, it should be inferred that such a lawer in fact is

3 The Central District |ooks for guidance to the ABA s
Model Code of Professional Responsibility. See Local Rules, Ch.
VI, R 2.1. The Mdel Code, however, was superseded by the Mde
Rules. 1In any event, the Mddel Code does not explicitly address
former client conflicts of interests. See Dieter, 963 F. Supp.
at 910 n. 2.

17




© 00 N oo o B~ w N P

NN RN NN N NN R R R R R R R R R R
0o N o o M WO N P O ©O 0O N o 0o ON -, O

privy to information about the clients actually served but not
t hose of other clients.

Model Rul es of Professional Conduct Rule 1.9 cnt. 6. The Court finds
t he Model Rule’s reasoning persuasive. Accordingly, the Court wll
not apply the vicarious disqualification rule. Instead, the Court
will consider Plaintiff’s attorneys’ actual involvenent in the Heller
representation to determ ne whether a “substantial rel ationship”

exi sts.

3. Bl oongarden and Markow t z.

TCZB has the burden of showing that its attorneys acquired no
knowl edge or information relating to Defendant. See Mdel Rul es of
Prof essional Conduct Rule 1.9 cnt. 7. Markowitz clearly satisfies
this burden. She declares that she never reviewed any of Defendant’s
files and never obtained any confidential or privileged information
about Defendant. She was al so an associate at the Los Angel es office
whi | e Hobel worked out of the San Francisco office. As far as she
recalls, she had no know edge of the existence of Hobel and no
know edge that Defendant was Heller’s client. Thus, Markow tz shows
t hat she did not have access to nor did she discuss Defendant’s
affairs while at Heller.

Bl oongarden al so satisfies this standard. He did not review
Defendant’s file at Heller nor have any conversati on about Defendant’s
affairs. Al though he was a partner, he, |like Markow tz, worked out of
the Los Angel es office. Thus, Bloongarden has shown that he did not
have access to nor did he discuss Defendant’s affairs while at Heller.

Thus, even assum ng that the first two factors of the substanti al
relationship test are net, Bl oongarden and Markowitz's | ack of

i nvol venent in the Heller representation precludes a finding that a
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substantial relationship exists. See Dieter, 963 F. Supp. at 912;
Trone v. Smith, 621 F. 2d 994, 998 n.3 (9th G r. 1980); Ahmanson, 229
Cal . App. at 1457-58.

4. Tatro.

Tatro presents a closer question. Tatro never worked on any of
the matters handl ed by Heller on behal f of Defendant. He,
neverthel ess, states that he does not “recall or believe that [he]
ever, at any tinme, reviewed any Aerojet client files maintained by M.
Hobel or Heller Ehrman, obtained any attorney-client privileged
i nformati on about Aerojet while at Heller Ehrman, or obtained any
ot her confidential Aerojet information while at Heller Ehrman.”
(Tatro Decl. f 4.) Thus, unlike Markowi tz and Bl oongarden, Tatro
allows for the possibility that he may have received sone privil eged
information that he does not recall.

Def endant, however, presents no evidence that Tatro actually had

conversations with Hobel about Defendant. Unlike the situation where
aclient is seeking to disqualify his actual fornmer attorney,
Def endant can receive, and has received, the cooperation of Hobel.
(See Hobel Decl.) Thus, Defendant has access to information that
could contradict Tatro’s recollection. None is presented to rebut
Tatro’ s decl arati on.

Nevert hel ess, because Tatro maintained an office in Heller’s San
Franci sco office, the possibility exists that he had sone informnal
di scussions with Heller attorneys about the Heller representation.
The courts have di scussed “the comopn-sense notion that people who

work in close quarters talk with each other, and sonetines about their
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work.” Elan, 809 F. Supp. at 1390. The Court would not be surprised
to learn that Hobel and Tatro have forgotten some | unchroom di scussi on
touching on privileged information about Defendant. Using the
“pragmati c approach” endorsed by Ahmanson, the Court finds that
Tatro’s involvenent in the Heller representation, which may have

consi sted of sonme |unchroom di scussions, is at nost peripheral

i nvol venent providing for mniml exposure to confidential information
about Def endant.

Mor eover, any privileged information that Tatro received in those
cursory conversations would probably not be material to the present
representation. Hobel’s principal advice related to | egal situations
involving (1) a consent decree, (2) a state class action lawsuit, and
(3) an insurance coverage claim Defendants, in its papers and at
oral argument, fail to explain how the |legal issues in those cases
have any connection to the legal issues in the present |lawsuit.* The
Court is unable to decipher the legal simlarities between the Heller
representation and the present litigation.

Thus, the second (legal issues) and third (attorney invol venent)
factors of the substantial relationship test do not support
di squalification. Under the circunstances, the Court finds that,
al though the facts in both representations are simlar, a substanti al

rel ati onship between this litigation and the Heller representation

4 Indeed, at oral argunent, Defendant was unable to
describe the |l egal issues presented by the state class action
| awsuit or the consent decree.
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does not exist. Accordingly, disqualification of Tatro is

unwar r ant ed. ®

[11. CONCLUSI ON
For the reasons articul ated herein, the Court DEN ES Defendant’s

notion to disqualify.

SO ORDERED
DATED: June 28, 2000.

AUDREY B. COLLI NS
UNI TED STATES DI STRI CT JUDGE

> The Court notes that Plaintiff argues that Defendant has
wai ved the purported conflict of interests. The Court finds
Plaintiff’s argunment unpersuasive. The Court, however, does note
that Defendant’s response to Plaintiff’s argunent is instructive.
TCZB asserts that Tatro has been litigating agai nst Defendant in
anot her lawsuit, Stringfellow and that Defendant did not seek to
have TCZB disqualified. Defendant argued that one of the main
di fferences between the Stringfellow litigation and this case is
that the San Gabriel Basin Water Quality Authority is a party in
this case. “A significant part of the privileged information at
i ssue here deals wth [Defendant’s] close relationship with
Plaintiff.” (Def.’s Reply at 18-19.) Hobel’s advice, however,
did not involve the Azusa plant or Plaintiff. Hobel also does
not assert that he was privy to information about Defendant’s
relationship with Plaintiff.
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