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UNI TED STATES DI STRI CT COURT

CENTRAL DI STRI CT OF CALI FORNI A

LAWRENCE O CONNOR, et al .,
Pl aintiffs,
V.
BOEI NG NORTH AMERI CAN, | NC. and
ROCKWELL | NTERNATI ONAL
CORPORATI ON,

Def endant s.

CV 97- 1554 ABC ( RCX)

ORDER GRANTI NG PLAI NTI FFS’

MOT1 ON FOR RECONSI DERATI ON AND
MCDI FYI NG SUMVARY  JUDGVENT

MOT1 ON

Plaintiffs the estate of Marjorie Taaffe, the estate of Bernard

Hudson, Cheryl Wernke, Kathy Hecker,

and Maral yn Soifer! noved for

reconsi deration of this Court’s March 28, 2000 Order, see 92 F. Supp.

2d 1026. Defendants oppose.

by the parties and the case file,

After reviewing the materials submtted

the Court GRANTS Plaintiffs’ notion.

|. Standard of Revi ew

The Court’s previous Order granted Defendants’ notion for summary

judgment on Plaintiffs’ clains.

reconsi deration under Fed. R div.

1 Inthis order, “Plaintiffs”

Pl ainti ffs now nove for

P. 60(b) and Local Rule 7.16.

will refer only to the five

Plaintiffs that have noved for reconsideration.
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Under Rule 60(b), a “court may relieve a party . . . froma final

j udgnment, order, or proceeding for the follow ng reasons: (1) m stake,
i nadvertence, surprise, or excusable neglect; . . . or (6) any other
reason justifying relief fromthe operation of the judgnent.” Fed. R
Cv. P. 60(b). “[T]he words ‘m stake’ and ‘inadvertence’ . . . nmay

i ncl ude m stake and i nadvertence by the judge.” Kingvision Pay-Per-
View v. Lake Alice Bar, 168 F.3d 347, 350 (9th Cr. 1999).

Under Local Rule 7.16, a party may nove for reconsideration based
on “a mani fest showing of a failure to consider material facts
presented to the Court before such a decision.”

1. Analysis
A Plaintiffs |iving outside the San Fernando Vall ey.

Three of the Plaintiffs assert that the Court incorrectly inputed
them wi th know edge of the nmedia coverage of the Rocketdyne
facilities’ contam nation. Plaintiffs assert that the Court erred by
failing to consider evidence that they did not live in Valley during
the tinme period identified by the Court. The Court agrees.

1. Estate of Taaffe.

In its Order, the Court concluded that the representative for the
estate of Taaffe had presented “no evidence” that he “did not live in
the San Fernando Valley from 1989 to 1992.” See 92 F. Supp. 2d at
1049- 50.

Plaintiffs point out, however, that the representative for the
estate of Taaffe has lived in Florida since 1983. (Sears Decl. Ex. 29

at 5087.)2 Defendants point out that the address chart appears to

2 The Court notes that it relied on this exhibit in its previous
Order. Accordingly, any objections that Defendants may have | odged
against it were OVERRULED. See 92 F. Supp. 2d at 1028 n. 2.
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list the decedent’s address and not the representatives. However, the
decedent died in August 1983. (Taaffe Decl. § 5.) The chart listing
the address indicates that it is the address of the individual from
1984 to the present. (Sears Decl. Ex. 29 at 5087.) 1In light of those
dates, it is reasonable to infer that the address refers to M.

Taaffe, the representative, and not Ms. Taaffe, the decedent.

Moreover, M. Taaffe signed his declaration in Florida. (Taaffe Decl.
at 4.) M. Taaffe presents sufficient evidence to create a genui ne

i ssue of fact as to whether he lived in the Valley during the
identified period of tine.

Accordingly, the Court VACATES the sunmary judgnent against the
estate of Taaffe and DEN ES Defendants’ summary judgnment as to the
estate’s wongful death claim

2. Estate of Bernard Hudson.

In its Order, the Court deened Lila Hudson, the representative
for the estate of Bernard Hudson, to be a subscriber of the Daily
News. 92 F. Supp. 2d at 1045. Plaintiffs, however, presented
evi dence that Lila Hudson lived in Mrongo Valley, outside the San
Fernando Val l ey, during the applicable period of tinme. (Sears Decl.
Ex. 29 at 5086.) This evidence creates a genuine issue of fact as to
whet her she coul d be deened a reader of the Daily News. Accord 92 F
Supp. 2d at 1049 n. 45.

Accordingly, the Court VACATES the sunmary judgnent agai nst the
estate of Hudson and DEN ES Def endants’ summary judgnment as to the
estate’s wongful death claim

3. Cheryl Wernke.

In its Order, the Court deenmed Wernke to be a reader of the Daily
News or one of the Valley Papers. 92 F. Supp. 2d at 1045.

3
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Plaintiffs, however, presented evidence that Wernke |ived in Nevada,
outside the Valley during the applicable period of tinme. (Sears Decl.
Ex. 29 at 5088.) This evidence creates a genuine issue of fact as to
whet her she coul d be deened a reader of the Daily News or the Valley
Papers. Accord 92 F. Supp. 2d at 1049, n.45.

Accordingly, the Court VACATES the sunmary judgnment agai nst
Wer nke and DENI ES Def endants’ summary judgnment as to her personal
injury claim
B. Plaintiffs D agnosed Wthin One Year of Filing.

Plaintiffs argue that the Court should anend its Order to allow
two Plaintiffs, Hecker and Soifer, to sue for diseases diagnosed
within the limtations period. Both of these Plaintiffs were earlier
di agnosed with different diseases that Defendants’ contam nation
al l egedly caused outside the Iimtations period. Plaintiffs made the
sanme argunment on behalf of one Plaintiff, Hecker, in their sumrmary
j udgnment opposition and at the hearing. The Court, neverthel ess, held
t hat Hecker’s claimwas precluded because of her previous injury in
1983. 92 F. Supp. 2d at 1038.

1. Suitability of notion for reconsideration.

Def endants assert that this Court should refuse to consider the
argunment on behal f of Hecker because Plaintiffs argued it in their
sumary judgnent opposition and the Court considered it in its order.
As to the argunment on behal f of Soifer, Defendants contend that she
fails to show why she did not raise this argunment in the opposition to
the summary judgnment notion. However, the Court finds that this
result inevitably flows fromthe way that the parties handl ed the
summary judgnent noti on.

Al t hough the Court took the tinme to consider the materi al
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i ndi vidual factors of each Plaintiff, both Defendants and Plaintiffs
refused to do so. Defendants presented charts that summari zed sone
factors concerning the Plaintiffs but |unped themtogether. Not
surprisingly, they failed to address, in the sunmary judgnment notion
and reply or the opposition to the notion for reconsideration, the
uni que factual scenario of Hecker and Soifer.

Plaintiffs, at |east on the surface, appear to focus on the
different individual factors. Indeed, they argued in their opposition
to the summary judgnent notion that Plaintiffs’ clains had to be
considered on a “plaintiff by plaintiff basis.” (Pls.” Opp. to Mt.
for Summ Judgnment at 1.) Plaintiffs, however, failed to do so. The
argunment on behal f of Hecker consisted, in whole, of the follow ng:

G ven the requirenent of potential know edge in order to start

the accrual clock running, it is instructive to break the

Plaintiffs down into the followng five groups . . :

1. Plaintiffs who were di agnosed with an i 11 ness inside
the statute of limtations: 2 (Noé&l Decl., ¥ 4); . . .
Plaintiffs in Category 1 were di agnosed within one year of
their respective filing dates and therefore shoul d be excepted
fromthis notion on that basis al one.
(Id. at 20-21. (enphasis in original).) The Court notes that
Plaintiffs’ opposition does not contain (1) a single express nmention
of Hecker; (2) any nention of the fact, pointed out by Defendants,
that she had a previous injury allegedly caused by Defendants’
contami nation; or (3) any case citation or authority to address

Hecker’s individual circunstances.® Mreover, the Court’'s review of

the Noél Declaration showed that the two persons in Category One were

3 The Court notes that, at oral argunent, Plaintiffs counsel at
| east nentioned Hecker and noted that she had suffered prior injuries.
Nevert hel ess, counsel’s |egal argument consisted of nmerely stating
that the earlier illness “cannot connect to the type of cancer and the
type of illness that she had within one year.” (3/27/00 Hearing
Transcript at 19-20.)
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Hecker and Mary Hellerstein. Thus, although Plaintiffs submtted a
declaration from Soifer stating that she suffered an injury within the
l[imtations period, Plaintiffs failed to direct the Court to that
information. G ven the multitude of evidence presented by the
parties, the Court is not surprised that it did not catch that
information although it reviewed each of the Plaintiffs’ declarations.
Plaintiffs’ presentation, therefore, neglected to include
specific and necessary information and had m stakes. Neverthel ess,
the Court finds that, under the circunmstances, such neglect and
m st akes were excusable. The Court finds that the notion for sunmary
j udgnment was unique in that it sought to address class clains and the
claims of nore than 70 Plaintiffs. Mreover, the burden of show ng
that a claimfell outside the |[imtations period falls on Defendants.
Thus, if the Court’s ruling erroneously dism ssed a claimthat was not
ti me-barred under the traditional statute of limtations, the Court
can correct its error of |aw under Rule 60(b). See Liberty Mitual
Ins. Co. v. EE OC., 691 F.2d 438, 441 (9th Gr. 1982). Finally,
Def endants do not chall enge the tineliness of the notion.
Accordingly, the Court exercises its discretion to consider the

nerits of Plaintiffs’ notion for reconsideration.?

4 Cenerally, a notion under Fed. R Cv. P. 60(b) is not
appropriate absent a final judgnent or order. Although the order on
the summary judgnment notion, in this case, is technically not a final
order, the Court notes that Plaintiffs have noved for a final order
pursuant to Fed. R Civ. P. 54(b). The Court, sinultaneously wth
this Order, has granted that notion. Thus, the Court’s review of
Hecker and Soifer’s notion can be viewed as the Court granting the
Rul e 54(b) notion in their favor and then review ng their Rule 60(b)
notion. Thus, the Court finds that review under Rule 60(b) is
appropri ate.
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2. Commencenent of the Statute of Limtations.

Under California law, a limtations “period cannot run before
plaintiff possesses a true cause of action, by which we nean that
events have devel oped to a point where plaintiff is entitled to a
| egal renmedy, not nerely a synbolic judgnent such as an award of

nom nal damages.” Davies v. Krasna, 14 Cal. 3d 502, 513 (1975).

However, “although a right to recover nom nal danages will not trigger

the running of the period of limtation, the infliction of appreciable

and actual harm however uncertain in anount, will conmmrence the
statutory period.” 1d. at 514.

Al t hough Davies provides that the limtations period does not
begin to run when a plaintiff suffers nomnal injury, the Court did

not address the effect of the limtations period where two separate

and distinct appreciable illnesses occur at different tines. However,

a California appellate court, in Martinez-Ferrer v. Richardson-
Merrell, Inc., 105 Cal. App. 3d 316, 164 Cal. Rptr. 591 (1980),
westled with that question. Martinez-Ferrer first described the

general rule:

As a general rule, where an injury, although slight, is sustained

i n consequences of the wongful act of another, and the | aw
affords a renedy therefor, the statute of limtations attaches
once. It is not material that all the damages resulting fromt
act shall have been sustained at that time, and the running of
the statute is not postponed by the fact that the actual or
substanti al danmages did not occur until a |ater date.

at
he

Id. at 323 (quoting from Sonbergh v. MacQuarrie, 112 Cal. App. 2d 771

773-774, 247 P.2d 133 (1952)) (enphasis added by Martinez-Ferrer).
The court then concluded that applying the general rule to the facts
of Martinez-Ferrer would be unjust:

The sad fact is that [the plaintiff] would have been | aughed ou

of court had he sued for his dermatitis and macul a edemn .
1962 and had he then attenpted to be conpensated for the

7
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specul ative possibility that his 1960 ingestion of [a drug
manuf act ured by the defendant] m ght cause cataracts before that
chance becane a fact in 1976. . . . The sinple fact is that rules
devel oped agai nst the relatively unsophisticated backdrops of
barroom brawl s, intersection collisions and slips and falls |ose
sonme of their relevance in these days of mracle drugs with their
wondr ous, uni ntended, unanticipated, and frequently | ong-del ayed
side effects.
Id. at 323-24. Martinez-Ferrer then held that the statute of
l[imtations did not preclude a claimfor the cataracts although the
earlier injury, nmacula edema, had caused substantial harm Id. at
325-27.

O her California appellate courts have criticized Martinez-
Ferrer. See DeRose v. Carswell, 196 Cal. App. 3d 1101, 242 Cal. Rptr.
368 (1988). However, the criticismof Mrtinez-Ferrer has not cone in
cases review ng a physical nedical illness that is distinct and
separate froman earlier injury. None of the cases have addressed the
scenari o where a disease first appeared after the limtations period
had purportedly expired.

For instance, DeRose addressed the question of whether a person
coul d sue for the psychol ogical effects that she suffered from her
stepfather’s sexual abuse that occurred when she was a child. The
plaintiff in that case sought to invoke Martinez-Ferrer on the basis
that she did not becone aware of the psychol ogical effects of the
sexual abuse until after the traditional limtations period had
el apsed. DeRose, 196 Cal. App. 3d at 1017-18. The DeRose court noted
t hat such unconsented sexual contact presents the type of case where
“awar eness of a wwongful act” carries with it “awareness of harm”

Id. at 1018. Thus, DeRose did not involve an effort to recover for

t he physical manifestation of a di sease caused by tortious conduct.

DeRose al so did not involve distinct and separate ill nesses arising
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fromthe sanme tortious conduct. See id. at 1017 (noting that
plaintiff alleged that she had suffered great fear at tinme of abuse).
Thus, DeRose’s criticismat Mrtinez-Ferrer was wholly unnecessary to
its holding.?®

Mor eover, al though criticized by other appellate courts,

Marti nez-Ferrer has not been overruled by the California Suprene
Court. In fact, the California Supreme Court has cited Martinez-
Ferrer without leveling any criticismat it. See Jolly v. Eli Lilly &
Co., 44 Cal. 3d 1103, 1110 n.5 (1988). Thus, Martinez-Ferrer is stil
good law in California.®

3. Kat hy Hecker.

Hecker presented evidence that she was di agnosed with thyroid
cancer in June 1996. (Hecker Decl. § 5.) She joined this lawsuit on
March 10, 1997, within one year of her diagnosis. 92 F. Supp. 2d at
1029. She, therefore, creates a genuine issue of fact as to whether

her claim to the extent that it is based on the thyroid cancer, is

> The Court also notes that the California | egislature
effectively overruled the holding in DeRose by tolling the limtations
period in child sexual abuse cases until a plaintiff discovered or
reasonably shoul d have di scovered that the psychol ogical injury or
i1l ness was caused by the chil dhood sexual abuse. See Ranbna v.
Superior Court, 57 Cal. App. 4th 107, 112 n.6, 66 Cal. Rptr. 2d 766
(1997); Cal. Civ. Proc. Code § 340.1

6 The Court further notes that Martinez-Ferrer is consistent
with California’s treatnment of the illnesses caused by asbestos
exposure. See Hamlton v. Asbestos Corp., Ltd., 22 Cal. 4th 1127, 95
Cal. Rptr. 2d 701 (2000) (allow ng second |awsuit for illness
resulting from asbestos exposure that had spawned earlier |lawsuit for
different illnesses). Although asbestos cases are subject to a
special statute of limtations in California, see Cal. Cv. Proc. Code
8§ 340.2, California s treatnent of the limtations period in asbestos
injuries is instructive as to continued viability of Martinez-Ferrer
in cases involving nmultiple latent illnesses caused by exposure to
danger ous subst ances.
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time-barred. See Martinez-Ferrer, 105 Cal. App. 3d at 325-27.
However, she was al so di agnosed with other illnesses outside of the
l[imtations period. For the reasons stated in the Court’s previous
Order, her claim to the extent that it is not based on the thyroid
cancer, is time-barred. Accordingly, the Court VACATES the sunmary
j udgnment agai nst Hecker. The Court GRANTS partial summary judgnent,
as indicated herein, in favor of Defendants on the personal injury
cl ai m asserted by Hecker.

4. Mar al yn Soi fer.

Soi fer presents evidence that she was di agnosed with | ynphoma in
July 1997. (Soifer Decl. § 5.) She joined this |lawsuit on Decenber
22, 1997, within one year of that diagnosis. 92 F. Supp. 2d at 1030.
She, therefore, creates a genuine issue of fact as to whether her
claim to the extent that it is based on the | ynphoma, is tine-barred.
See Martinez-Ferrer, 105 Cal. App. 3d at 325-27. At the sane tineg,
she was al so diagnosed with another illness outside of the limtations
period. For the reasons stated in the Court’s previous Order, her
claim to the extent that it is not based on the |ynphoma, is tinme-
barred. Accordingly, the Court VACATES the summary judgnment agai nst
Soifer. The Court GRANTS partial sunmary judgnent, as indicated
herein, in favor of Defendants on the personal injury claimasserted
by Soifer.
11
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11
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[11. Conclusion
For the reasons articulated herein, the Court GRANTS Plaintiffs’
notion. The Court’s March 28, 2000 Order, 92 F. Supp. 2d 1026, is

nmodi fi ed as indi cated herein.

SO ORDERED
DATED: June 8, 2000.

AUDREY B. COLLI NS
UNI TED STATES DI STRI CT JUDGE
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