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UNI TED STATES DI STRI CT COURT
FOR THE CENTRAL DI STRI CT OF CALI FORNI A

Antoine L. Garabet, MD., Inc., ) Case No.: CV 99-04692 ABC ( SHx)
and, Abraham V. Shammas, MD.,

Inc., both doing business as The ) ORDER GRANTI NG DEFENDANTS
Laser Eye Center, ) MOTI ON FOR SUMVARY JUDGVENT
Plaintiffs,
V.

Aut ononpbus Technol ogi es
Cor poration and Sunmit
Technol ogy, Inc.,

N N N’ N’ N N N N

Def endant s.

Thi s case involves federal antitrust clains and state unfair
conpetition clains challenging the merger of two corporations
engaged in the design, devel opnent, sale, and licensing of Laser
Vision Correction (“LVC') equi pment, which enabl es surgical
correction of vision problens including farsightedness,
near si ght edness, and astigmatism After review ng the papers
submtted by the parties, the case file, and oral argunent, the
Court hereby GRANTS Defendants’ notion for sumrary judgnent.
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| . PROCEDURAL HI STORY

On April 29, 1999, Plaintiffs Antoine L. Garabet, MD., Inc.,
and Abraham V. Shammas, M D., Inc., d/b/a The Laser Eye Center,
filed a Conpl ai nt agai nst Def endants Aut ononobus Technol ogi es Cor p.
(“ATC’) and Sunmmt Technology, Inc. (“Sunmit”). Plaintiffs assert
that the April 29, 1999 nerger of the two Defendant corporations,
as well as the June, 1998 agreenent between Defendant Summt and
anot her LVC equi pment corporation, VISX, constitute restraints of
trade and nonopolization in violation of the Clayton Act Section 7
(15 U.S.C. § 18), the Sherman Act Section 1 (15 U.S.C. § 1), and
California’s Unfair Conpetition Statute (Cal. Bus. & Prof. Code 8§
17200 et seq.). Plaintiffs seek a judgnment that Defendants have
commtted antitrust violations, divestiture of the merger under
Cl ayton Act Section 16 (15 U.S.C. 8§ 25), treble damages under
Clayton Act Section 4 (15 U. S.C. § 15), and injunctive relief,
restitution or disgorgenent under the Unfair Conpetition Statute.
Def endants filed their First Arended Answer (“FAA’) July 1, 1999.

On June 30, 2000, Defendants filed the instant Mdtion for
Summary Judgnent (“Mtion”). Defendants assert that Plaintiffs,
havi ng never purchased any LVC equi pnent from Defendants, |ack the
requi site standing to sue for damages under C ayton Act Section 4,
or for equitable renedi es under C ayton Act Section 16. Further,
Def endants argue that Plaintiffs are barred by the doctrine of
| aches from pursuing any equitable remedy. Finally, Defendants
argue that the state claim predicated as it is on the underlying
federal clains, also fails. On February 14, 2000, Plaintiffs
filed their Qpposition. On March 3, 2000, Defendants filed their
Reply. On Septenber 18, 2000, the Court heard oral argunent.
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1. SUMMVARY JUDGVENT STANDARD
The party noving for sunmary judgnment has the initial burden
of establishing that there is “no genuine issue as to any nateri al

fact and that [it] is entitled to a judgnent as a matter of |aw.

Fed. R Cv. P. 56(c); British Airways Bd. v. Boeing Co., 585 F.2d
946, 951 (9th Cir. 1978) (citations omtted).

| f the noving party has the burden of proof at trial (e.qg., a
plaintiff on a claimfor relief, or a defendant on an affirmative
defense), the noving party nust nmake a “showi ng sufficient for the
court to hold that no reasonable trier of fact could find other

than for the noving party.” Calderone v. United States, 799 F.2d

254, 259 (6th Cir. 1986) (quoting from Schwarzer, Summary Judgnent

Under the Federal Rules: Defining Genuine Issues of Material Fact,

99 F.R D. 465, 487-88 (1984)). Thus, if the noving party has the
burden of proof at trial, that party “nust establish beyond

peradventure all of the essential elenments of the claimor defense

to warrant judgnent in [its] favor.” Fontenot v. Upjohn Co., 780

F.2d 1190, 1194 (5th Cr. 1986) (enphasis in original).
| f the opponent has the burden of proof at trial, the noving

party has no burden to negate the opponent’s claim Cel ot ex Corp.

v. Catrett, 477 U. S. 317, 323 (1986). The noving party does not

have the burden to produce any evidence showi ng the absence of a
genui ne issue of material fact. 1d. at 325. “Instead, . . . the
burden on the noving party may be di scharged by ‘show ng’ --that
is, pointing out to the district court--that there is an absence
of evidence to support the nonnoving party’s case.” 1d.

Once the nmoving party satisfies this initial burden, “an
adverse party may not rest upon the nere allegations or denials of
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the adverse party’s pleadings . . . [T]he adverse party’ s response

nust set forth specific facts showing that there is a

genuine issue for trial.” Fed. R Cv. P. 56(e) (enphasis added).
A “genuine issue” of material fact exists only when the nonnovi ng
party makes a sufficient showng to establish the essenti al

el enents to that party’s case, and on which that party woul d bear
the burden of proof at trial. Celotex, 477 U S. at 322-23. “The
nmere existence of a scintilla of evidence in support of the
plaintiff’s position will be insufficient; there nust be evidence
on which a reasonable jury could reasonably find for plaintiff.”

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 252 (1986). The

evi dence of the nonnovant is to be believed, and all justifiable
inferences are to be drawn in favor of the nonnovant. |d. at 248.
However, the court must view the evidence presented “through the
pri smof the substantive evidentiary burden.” 1d. at 252.

In general, it may be difficult to resolve antitrust cases on

sumary judgnent because of their factual conplexity. See Carter

v. Variflex, 101 F. Supp. 2d 1261, 1264 (C.D. Cal. 2000) (citing

Ri ckards v. Canine Eye Reqgistration Found., 783 F.2d 1329, 1332

(9th Cr. 1986)). However, this does not nean that a district
court may not award summary judgnent, even in an antitrust case,

where appropriate. See Bhan v. NME Hosp., Inc., 929 F.2d 1404,

1409 (9th Cr. 1991); Mtsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U S. 574, 585-598 (1986) (granting sunmary judgnent).
As the Ninth Crcuit has shown, summary judgnment may often be
appropriate on an antitrust claim See Bhan, 929 F.2d at 14009.
11
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I11. FACTUAL BACKGROUND

Plaintiffs in this matter, Drs. Garabet and Shamras, practice
refractive eye surgery, doing business together as the Laser Eye
Center in various locations in the state of California. The Laser
Eye Center nakes use of LVC equipnent in its corrective surgery
practice, and has done so for at |east several years. Corrective
eye surgery is apparently a rapidly-growi ng practice. Defendants
Summit and ATC are two fornerly-separate corporations engaged in
t he design, devel opnent, sale, and license of LVC equi prment. See
Conpl aint Y 5-7, 11, 15, 17; FAA 1Y 6, 15, 16, 18.

The operative facts of Plaintiffs’ Conplaint are as foll ows.
On Cctober 20, 1995, Sunmt received FDA approval to market its
| aser systemto treat |ow to noderate nyopia, and in March, 1998,
Summit received FDA approval to market its |aser systemto treat
astigmatism I n or about Mrch, 1996, VI SX received FDA approval
to market its laser systemto treat low to noderate nyopia, and in
or about April, 1997, VISX received FDA approval to market its
| aser systemto treat astigmatism See Conplaint § 21; FAA § 21.

In June, 1998, Sunmit entered into an agreenment with VISX to
di ssolve a previous partnership (“Pillar Point Partners”) between
the two corporations, to resolve pending litigation between the
parties, and to grant one another fully paid-up (royalty-free)
cross-licenses to certain patents related to LVC technol ogy owned
by each corporation. See Conplaint Y 8, 26; FAA 1Y 8, 26. This
agreenent foll owed entry of a consent order reached as the outcone
of an FTC adm nistrative conplaint against Pillar Point Partners.
One provision of the consent order required dissolution of Pillar
Poi nt Partners. See Conplaint § 22; FAA  22.
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Since 1993, ATC has been engaged in design and devel opnent of
LVC equi pnent. See Conplaint 1 6; FAA Y 6. In Novenber, 1998,

t he FDA gave premarketing approval to ATC s LADARVi sion System for
treatment of mld to noderate nyopia with or without astigmatism
See Conplaint 1 6; FAA Y 6. In or about Decenber, 1998, the FDA
al so approved an LVC system from anot her corporation, N dek, for
treatment of nyopia and | ow to noderate nearsightedness, wthout
astigmatism Aside fromthe recent nmarket entry of Bausch & Lonb
and Lasersight, Inc., two other corporations seeking to nmarket LVC
equi pnent, ATC, Sunmt, VISX, and Nidek are the major players in
the LVC market. See Conplaint Y 29, 32; FAA 1Y 29, 32.

The parties estimate that in 1998 VI SX accounted for seventy-
five percent of LVC procedures perforned in the U S., while Summt
accounted for twenty-five percent. In Novenber, 1998, VI SX got
FDA approval to market its LVC systens to treat farsightedness;
VISX is the only supplier of LVC equi pment that currently has FDA
approval to treat farsightedness. See Conplaint § 31; FAA T 31.

There is sonme history of litigation between these parties, as
well as in the industry in general. In Decenber, 1997, Plaintiffs
herein filed a Conplaint in the Northern District of California
agai nst Summt, VISX, and Pillar Point Partners, seeking, inter
alia, a declaration of noninfringenent of patents. The action was
subsequently transferred to the District of Arizona, and Summt
counterclaimed for patent infringenent on February 16, 1999. The
case is currently pending in federal court in the District of

Arizona. See Conplaint § 7; FAA Y 7; Inre Pillar Point Partners

Antitrust and Patent Litigation, MDL Docket No. 1202 (D. Az.)
(appended to the Mdtion as Appendi x Exhibit (“Mt. App. Ex.”) 4).
6
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In or about October, 1996, ATC filed suit against Pillar
Point Partners, Summt, and VISX, alleging noninfringenment of
patents, as well as unenforceability and invalidity of certain
patents. On Septenber 24, 1998, VISX filed a counterclai magainst
ATC seeking, inter alia, a declaratory judgnment of infringenent
and prelimnary and permanent injunctions. See Conplaint T 25,
27; FAA 11 25, 27. In January, 1999, Sunmit sued N dek for patent
infringenent after N dek refused to enter |icensing discussions.
Ni dek has filed counterclains. See Conplaint § 29; FAA T 29. 1In
addition, it appears that there are several other ongoing actions
bet ween these parties or other plaintiffs and defendants. Their
details are not significant to the resolution of this case.

On Cctober 1, 1998, Summit publicly announced its intention
to acquire ATC. See Statenent of Uncontroverted Facts (“UF’) 1 4;
Plaintiffs’ Separate Statenment of CGenuine Issues of Material Fact
(“I'MF") 1 4. The nerger agreenent called for ATCto nerge with a
whol | y owned subsidiary of Summt. |In accordance with the nerger,
VI SX and ATC entered into a stipulation that had the effect of
staying the litigation between VI SX and ATC until the nerger was
conpleted. As part of the stipulation, ATC agreed not to deliver
its LADARVI sion System (approved Novenber 2, 1998) within the U S.
for a defined period of tine. See Conplaint § 28, FAA T 28.

The FTC reviewed Sunmit’s acquisition of ATC. On March 17,
1999, Summt and ATC publicly schedul ed sharehol der nmeetings to
approve Summt’s acquisition of ATC. On March 24, 1999, Summt
publicly disclosed that the FTC had deci ded not to chall enge the
acqui sition of ATC at the present tine. On the norning of Apri
29, 1999, the nerger was consummated. See UF 11 5-8; I M T 5-8.
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Sunmit acquired ATC for approximately $220 million in cash
and stock. As a result of its acquisition by Summt, ATC gai ned
access to Sunmit’s royalty-free license to VISX s patents relating
to LVC equi pnent. Therefore, VISX s clains of patent infringenent
in the counterclaimfiled against ATC in Septenber, 1998 are noot.
See UF T 23; IMF § 23; Complaint § 28; FAA § 28.

The parties dispute the extent to which Summt and ATC have
integrated their operations since the April, 1999 nmerger. Summt
states it has spent $45 million on integration, integrating sales
and service forces. See UF Y 11, 13.Y Furthernore, the parties
do not dispute that approxinmately 20 positions have been cut as
part of post-merger restructuring, and that Sunmt has taken over
manuf acture of the lasers used in ATC systens. See UF (T 12, 14;
| M= q1 12, 14. However, the Plaintiffs claimthat the conpanies
are as of yet only partially restructured. See |IM- T 10.

It is not disputed that Plaintiffs were aware of the proposed
nmerger as early as the Fall of 1998. See UF T 15; IM- § 15. Nor
is it disputed that prior to the consunmati on of the nerger, there
were at |east two occasions on which Plaintiffs threatened to file
suit to stop the nmerger but did not do so. See UF T 18-19; | M
19 18-19 (letters April 26 & April 28, 1999 threatening a TRO.?
It is also undisputed that at |east by April, 1999, Plaintiffs had

retained counsel inregard to this matter. See UF § 16; I M- T 16.

Y Plaintiffs have rai sed nunmerous evidentiary objections to the
facts asserted by Defendants. Though not individually addressed,
t hese obj ections have been consi dered and overrul ed by the Court.

2 Def endants assert that Plaintiffs threatened suit as early as
Decenber, 1998. See UF § 17. Plaintiffs object, citing Fed. R
Evid. 408. Wthout nore background, the Court declines to rule on
the objection, so will not consider this fact in its analysis.

8




© 00 N oo o B~ w N P

N RN DN RN N N N RN DN PR P R R R R R R R
0o N o oo M WO N R O O 0O N o oD O N - O

Plaintiffs eventually filed suit on April 29, 1999, after the
nmerger had closed. After the conplaint was filed, counsel for the
Plaintiffs stated in witing their intention to seek a prelimnary
injunction directed at the nerger. See UF 1Y 20-21; I M 1Y 20-21.

It is further undisputed that Plaintiffs have not purchased
any |aser systenms fromeither Sunmt, ATC, or the nerged conpany.
Plaintiffs have purchased twel ve | aser systens from N dek, a non-
def endant, non-conspirator nmanufacturer of LVC equi pnent, since
consunmati on of the Summ t/ATC nmerger. |In addition, Plaintiffs
have never paid any per procedure licensing fees to Summt or ATC
Plaintiffs al so concede having no current intention of acquiring
an LVC systemfrom Summt or ATC. See UF 1Y 1-3; I M 7 1-3.

The Laser Eye Center is anong the |argest centers perform ng
LASI K surgery inthe U S Plaintiffs’ business has grown steadily
since 1996, and commands a significant part of the market for LVC

procedures in greater Los Angeles. See UF 11 25-34; I M 1Y 25-34.

V. DI SCUSSI ON

Plaintiffs claimthat the nmerger of Summt and ATC, al ongside
t he June, 1998 agreenent between Summt and VI SX, constitutes an
antitrust violation. They claimthe right to treble damages under
Clayton Act Section 4, and to divestiture under Section 16. They
al so state a cl ai munder Business and Professions Code § 17200
predi cated on these alleged antitrust violations. Defendants, on
summary judgnent, respond that as purchasers from a non-def endant
non-conspirator, Plaintiffs |lack standing under Sections 4 or 16.
Further, Defendants argue that |aches bars any equitable relief,
and that the state claimis predicated on faulty federal cl ains.

9
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Plaintiffs assert that the nmerger of Summt and ATC has had a
negati ve i npact on Rel evant Markets for LVC equi pnent, technol ogy,
and i nnovation. See Conplaint Y 1-2. Plaintiffs assert that as
consuners of LVC equi pnment, technol ogy, as well as related support
products and services, they will suffer injury and a threat to the
continuation of their profitable business. See id. T 2.

In support of their “antitrust injury,” Plaintiffs submt the
statenent of an econom st, which concludes that a nmerger between
Summit and ATC will have concentration effects on the market. See
Decl aration of James N. Dertouzos (“Dertouzos Decl.”) f 13. This
economi st confirns Plaintiffs’ description of the LVC narketpl ace
as being three Relevant Markets: LVC Equi pnment, LVC Technol ogy,
and LVC I nnovation. Dertouzos predicts that all three Markets
will suffer fromthe nmerger of Summt with ATC. See Dertouzos
Decl. § 12. In conclusory fashion, Dertouzos also states that The
Laser Eye Center has already suffered “econom c danage” in the
formof “higher prices it has paid” for the twelve N dek exciner
| asers Plaintiffs have bought since the nerger.¥ See Dertouzos
Decl.  16. However, Dertouzos does not give specifics as to any
estimate of price differential or other inpacts. Nor is there any

ot her specific evidence fromPlaintiffs of their “injury.”

= The whole of Plaintiffs’ evidence of econom c damage is found

in the final two paragraphs of Dertouzos’ Declaration:
It should be taken as given that any increases in narket
power due to the nmerger will result in higher prices and
decreases in product quality and service for all market
partici pants. The nmerger has al ready caused econom ¢ damage
to the Laser Eye Center in the formof higher prices it has
paid to acquire twelve N dek excimer lasers. . . . Although
have not, at this stage, nade an effort to quantify the
extent of |ikely damages, historical pricing patterns and
econonm ¢ | ogi ¢ suggest they woul d be consi derabl e.

Dertouzos Decl. 11 15-16.
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Def endants’ Mbtion, neanwhile, argues that Plaintiffs are not
custoners of either Summt or ATC, and therefore have no standing
to assert an antitrust claimagainst the nerger. See Mdttion at 7.
Furt hernore, Defendants argue, Plaintiffs have a thriving business
with an estimated 20% share of LVC procedures in the greater Los
Angel es area. See id. (citing Garabet Deposition, Mt. App. Ex. 6
at 202, 217-18, and Shanmas Deposition, Mt. App. Ex. 1 at 6-16).
Def endants point out that this success has been achi eved w t hout
ever purchasing any machines from Sunmit or ATC. See Mdtion at 8.

Def endants al so argue that it is actually VISX that dom nates
the LVC industry, and that at the tinme of the nmerger ATC was not a
conpany that could survive on its owmn. Defendants note that ATC
was enbroiled in litigation with VISX, and claimthat it was in a
precarious financial position. Defendants assert that the nerger
bet ween Summt and ATC created “pro-conpetitive synergies,” and
that the recent entries of Bausch & Lonb and Lasersight, Inc. into

the LVC market indicate its health. See Mtion at 9-12.¢

A Plaintiffs Lack Standing to Assert a daimfor Danmges

The question of “antitrust standing” is distinct fromthat of
Article Ill standing. A plaintiff with an “injury in fact” is not
necessarily the proper party to bring a private antitrust action.

See, e.q., Anerican Ad Managenent, Inc. v. CGeneral Tel ephone

Conpany of California, 190 F.3d 1051, 1054 n.3 (9th G r. 1999).

Y As Defendants note, their Mdtion relies exclusively on their
argunents that Plaintiffs lack “antitrust standing” and that they
are barred by the doctrine of |laches fromequitable relief. Thus,
the Court need not decide whether ATC was a “failing” conpany or

whet her the merger has increased or decreased the conpetitiveness
of the industry. See Mtion at 9 n.2 (“background infornmation”).

11
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The Court notes as an initial matter that it is questionable
whet her Plaintiffs have even presented enough evidence to raise a
genui ne issue of material fact as to any injury attributable to a
mer ger between Summit and ATC. Their conclusory allegations that
the nerger has led to greater market concentration, and therefore
to inevitably higher prices paid to Nidek for the 12 |asers that
have been bought since the nerger was consumuated, is unsupported
by any specific evidence of a change in Nidek’s pricing, of such a
change being the result of the Summ t/ATC nmerger, or even that the
Plaintiffs have any reason to suspect that Summit or ATC engaged
in any sort of price-fixing that woul d have included or affected
Ni dek’s pricing. |In other words, Plaintiffs have provi ded not hing
to the Court indicating that N dek even raised its LVC prices, |et

al one that such a raise was a direct result of the nerger.?¥

= The Court notes that Plaintiffs have belatedly filed what is
apparently intended as additional evidence of the “injury” that is
being alleged by Plaintiffs. See Supplenental Declaration of
Margaret Mullin Weens (“Weens Decl.”), filed Septenber 13, 2000.
However, even the excerpted deposition testinony fromDr. Garabet
included therein is lacking in any specific evidence that N dek
has raised its prices, or that the nmerger in any way changed
Ni dek’ s pricing policies. See Wens Decl. at 2-4:

Q [H ow has your business been injured by the fact that

Aut ononpbus was not |eft alone as you described it?

A W feel if Autonomous was |eft al one, Autononous

woul d have been free to go out and charge | ower prices,

woul d have driven the prices of the lasers down in a

manner that woul d make our business easier.

Q Is there any other way in which you contend that the

Laser Eye Center has been injured . :

A If there is a possibility that Autononous is indeed a

state-of-the-art |laser, then we feel that we’ ve been--

there’ s been barriers put bet ween us and achi eving that

potential, that technology or having access to it.

* %

Q Is there any other way in mhlch you feel the Laser

Eye Center has been injured .

A: Yes. W feel that not only Autononous was nade nore

expensive, | believe even N dek is nore expensive

12
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This creates sonme doubt whether Plaintiffs have even suffered
a sufficient “injury in fact” attributable to Defendants to bring
proper Article Ill standing. However, the Court need not decide
this issue, because Defendants have successfully argued that these

Plaintiffs |ack sufficient “antitrust standing” to clai mdanages.

1. Plaintiffs Lack Standi ng Under C ayton Act Section 4

Section 4 of the Cayton Act authorizes the award of damages
under the antitrust |aws: “any person who shall be injured in his
busi ness or property by reason of anything forbidden in the
antitrust laws may sue therefor . . . and shall recover threefold
t he damages by hi m sustained, and the cost of suit, including a
reasonabl e attorney’s fee.” 15 U.S.C. 8 15(a). “This provision
is quite broad, and if ‘[r]ead literally, could afford relief to

all persons whose injuries are causally related to an antitrust

violation.”” Anerican Ad Managenent, 190 F.3d at 1054 (quoting
Amarel v. Connell, 102 F.3d 1494, 1507 (9th G r. 1997) (interna

citations omtted)). However, it is well-settled that Congress
did not intend 8 4 to have such a broad scope. See id. (citing

Associ ated General Contractors of California, Inc. v. California

State Council of Carpenters, 459 U.S. 519, 530-35 (1983)). Thus,

courts have required “antitrust standing” for suits by private

plaintiffs. See Associated CGeneral Contractors, 459 U S. at 535.

because Ni dek feel [sic] they can charge high prices for
their | asers because we have no other place to go or the
ot her places we can go to have, you know, conspired in a
price fix arrangenent. .
Their suspicions and beliefs notmnthstandlng, it is fairly clear
that Plaintiffs have not adduced any specific evidence of higher
prices charged by Nidek, or as their cause the Sunm t/ATC nerger.

13
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In Associ ated General Contractors, the Court identified those

factors that determ ne whether a private plaintiff has antitrust
standing. The Ninth Crcuit recently collapsed these into five:
(1) the nature of the plaintiff’s alleged injury; that
is, whether it was the type the antitrust |aws were
intended to forestall;
(2) the directness of the injury;
(3) the specul ative neasure of the harm
(4) the risk of duplicative recovery; and
(5) the conplexity in apportioning damages.
Anerican Ad Managenent, 190 F.3d at 1054 (citing Amarel, 102 F. 3d

at 1507 (internal citations omtted)). A substantial part of the
reason that the Suprenme Court placed these limtations on private
antitrust actions is the availability of threefold damages to any

successful litigant. See Associated CGeneral Contractors, 459 U S.

at 535 (“It is reasonable to assume that Congress did not intend
to all ow every person tangentially affected by an antitrust
violation to maintain an action to recover threefold damages for
the injury to his business or property”) (citation omtted). This
is reflected in the five factors’ focus on the nature, directness
and tangibility of the injury, as well as in their recognition of
the risk of duplicative recovery and conpl ex damages situations.

The Ninth Circuit has noted that to find antitrust standing,
a court need not find in favor of the plaintiff on each factor.

See Anerican Ad Managenent, 190 F.3d at 1055 (citing Amarel, 102

F.3d at 1507). Nor is any single factor decisive. However, the

court should give “great weight” to the nature of the private

plaintiff’s alleged injury. See id. at 1055 (citations omtted).
14
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The court in Anmerican Ad Managenent went on to “parse” the

first factor (“antitrust injury”) identified by the Suprene Court
into four elements that nmust be shown by plaintiff: “(1) unlawfu
conduct, (2) causing an injury to the plaintiff, (3) that flows
fromthat which makes the conduct unlawful, and (4) that is of the
type the antitrust |aws were intended to prevent.” |1d.

In this case, the “injury” alleged by Plaintiffs is that as a
result of the nerger between Sunmt and ATC, as well as the cross-
i censi ng agreenment between Summit and VI SX, they have had to pay
hi gher prices for LVC equi pnent they have since purchased froma
fourth conpany, N dek. In other words, Plaintiffs allege that the
“unl awf ul conduct” of a merger and agreenent that work a restraint
on the LVC market pl ace has caused themto pay higher prices. See
Complaint Y 1-2. They assert that as “direct purchasers” in the

Rel evant Markets, they have standing to bring an antitrust action.

a. The Court Declines to Recognize “Unbrella Standing”

Plaintiffs do not assert that Nidek is itself involved in any
sort of direct conspiracy with Summ t/ATC or VISX, nor is Nidek
named as a defendant in the present suit. Instead, Plaintiffs are
asking the Court to hold Sunmt/ATC |iable for |osses Plaintiffs
have al |l egedly suffered fromhaving to pay higher prices to Nidek
a non-conspirator, non-defendant, which allegedly benefited froma
tighter marketplace as a result of the nerger of Summt and ATC.

This basis for liability is what is cormonly referred to as
an “unbrella theory” for Section 4 damages. The theory is that by
way of its conduct, Summt/ATC created the “price unbrella” under
which Nidek’s prices were also artificially pulled skyward.
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However, there are three main barriers to “unbrella standing”
for damages liability under the antitrust laws. First, this basis
for liability has been explicitly rejected by the Ninth Crcuit as
creating too great a risk of specul ative and/or conpl ex danages.

See In re Coordinated Pretrial Proceedings in Petrol eum Products

Antitrust Litigation, 691 F.2d 1335, 1341 (9th G r. 1982) (“Under

an unbrella theory, the result of any attenpt to ascertain with
reasonabl e probability whether the non-conspirators’ prices
resulted fromthe defendants’ purported price-fixing conspiracy or
from numerous ot her pricing considerations would be speculative to

sonme degree.”) [hereinafter “Petrol eum Products I1”]. Plaintiffs

correctly point out that the NNnth Grcuit decided this issue only
in the context of a nulti-level distribution system and expressly
reserved the question whether unbrella plaintiffs m ght be all owed
in a single-level distribution context. See id. at 1340. As wll
be denonstrated, however, a portion of the Ninth Circuit’s
rationale for rejecting the “unbrella theory” in a nulti-Ievel
context is applicable to a single-level distribution system

In an earlier case, a Central District court explicitly found
that a private plaintiff challenging a nerger on the sole basis of
pur chases from a non-conspirator conpetitor did not have antitrust

standing. See In re Coordinated Pretrial Proceedings in Petrol eum

Products Antitrust Litigation, 1978-1 Trade Cases P 61, 880, 1977

W. 1538, *3 (C.D. Cal. 1977) (“where a person purchases sone
product or service froma conpetitor of the consolidated firm

that person will again be unable to satisfy the standing to sue

for damages requirenents”) [hereinafter “Petroleum Products 17].
The court focused on causation problenms. See id. at *3.
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Second, although the Ninth Circuit deliberately |left open the
guestion of “unbrella standing” in a single-level distribution

mar ket, the reasoning of Petroleum Products Il supports a decision

that plaintiffs have not established antitrust standing in this
case. In that case, the Ninth Crcuit identified two primary
reasons that unbrella clainms did not have standing: (1) the nulti-
| evel market at issue neant that plaintiffs were suing for a kind
of “pass-on” damages explicitly disallowed by the Suprene Court in

I[Ilinois Brick v. Illinois, 431 U S. 720, 730-31 (1977) because of

the very real danger of duplicative recovery if both direct and
i ndirect purchasers were allowed to claimdanages resulting froma
si ngl e overcharge by an antitrust defendant; and (2) the damages
for an unbrella plaintiff would be unacceptably specul ative and

conpl ex. See Petroleum Products 11, 691 F.2d at 1341. Wile the

first of these rationales does not apply to a single-level market
such as the one at issue in this case, the second certainly does.

The Ninth Circuit also cited with approval the Third G rcuit
holding in Md-Wst Paper Products Co. v. Continental Goup, Co.,

596 F.2d 573, 584-85 (3d Cir. 1979), in which that court rejected
Wi t hout reservation the possibility of “unbrella” clains. Though
sonme have criticized a direct anal ogy between the “pass-on” theory

disallowed in Illinois Brick and the “unbrella clainf plaintiff,¥

as the Third G rcuit noted, the underlying principle is the sane:

8/ See, e.qg., Il Phillip Areeda & Herbert Hovenkanp, Antitrust
Law § 372 at 273 (rev. ed. 1995) (noting that standing for the
unbrella plaintiff is [imted not by Illinois Brick but by the
nore general requirenents of proximte causation and proof of
damages) [hereinafter “Antitrust Law']; Petrol eum Products |1, 691

F.2d at 1340 (identifying primary bases of criticismof the Md-
West Paper opinion); Md-Wst Paper, 596 F.2d at 595-99 (dissent).
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The outconme of any attenpt to ascertain what price the
def endants' conpetitors woul d have charged had there not
been a conspiracy would at the very |east be highly
conjectural. As noted in Hanover Shoe, "(a) w de range
of factors influence a conpany's pricing policies.
Normal Iy the inpact of a single change in the rel evant
conditi ons cannot be measured after the fact; indeed a
busi nessman may be unable to state whether, had one fact
been different . . . , he would have chosen a different
price." . . . Although in selecting a price for its
product a manufacturer nust also take into account the
mar ket price for conparable itens, to sone extent its
pricing decisions renmain unaffected by the prices

charged by others. . . . Thus, the conpetitors of the
price-fixers may well have charged the sanme price
notw t hstanding the conspiracy . . . |Indeed, given the

fact that econom sts have difficulty explaining the
patterns of interdependence in any oligopolistic
industry . . . it cannot be said that the nonconpetitive
prici ng behavi or of any manufacturer woul d not have
taken pl ace absent the conspiracy.

M d- West Paper, 596 F.2d at 584. |In this case, as already noted,

Plaintiffs have not even sufficiently alleged that N dek actually

raised its prices, let alone as a result of the merger/conspiracy.

However, even assum ng that Nidek did raise its prices, whether it

did so as a result of the nmerger or not is total conjecture.
Courts are di ssuaded from engagi ng in specul ati on about what

damages m ght have resulted from anti-conpetitive conduct. See,

e.qg., Illinois Brick, 432 U S. at 732. As one well-supported D.C

District Court opinion recently determned, “unbrella liability”
necessarily invol ves unaccept abl e processes of specul ati on and
conplexity in the award or cal cul ati on of damages. “The main
difficulty with the unbrella theory is that, even in the context
of a single |level of distribution, ascertaining the appropriate
measure of dammges is a highly specul ati ve endeavor. There are
numer ous pricing variables which this Court would be bound to

consi der Federal Trade Conmi ssion v. M/ an Laboratories,

Inc., 62 F. Supp. 2d 25, 39 (D.D.C. 1999) [hereinafter “Mlan’].
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There are other courts that disagree, and that have all owed
private plaintiffs to proceed with “unbrella” clains, or parall el
types of clains if not explicitly |labeled as such. See, e.qg., In
re Beef Industry Antitrust Litigation, 600 F.2d 1148, 1166 n. 24

(5th Gr. 1979); In re Arizona Dairy Products Litigation, 627 F
Supp. 233, 235-36 (D. Ariz. 1985).” However, both these cases,
the Fifth Circuit case directly, the Arizona District Court case

indirectly by virtue of its reliance on State of Washi ngton v.

Anerican Pipe and Construction Co., 280 F. Supp. 802, 807 (WD

Wash. 1968), apply outdated principles of antitrust |aw, such as
the “target area” test explicitly disavowed by the Suprene Court.

See, e.q., Sacranento Valley Chapter of the National Electrical

Contractors Association v. International Brotherhood of Electrical

Wrkers, Local 340, 888 F.2d 604, 607 (9th Cr. 1989) (relying on

Associ ated General Contractors, 459 U. S. at 537 n. 33).

Mor eover, the weight of recent authority, using the nuanced

antitrust analysis outlined in Associated General Contractors, has

found against allow ng “unbrella” standing to plaintiffs. See,

e.g., Mylan, 62 F. Supp. 2d at 39; Goss v. New Balance Athletic

Shoe, Inc., 955 F. Supp. 242, 246-47 (S.D.N. Y. 1997) (“the causal

connection . . . is attenuated . . . nore direct victins exist”).
u These are the primary cases relied upon by Plaintiffs. O her
courts have simlarly upheld “unbrella” standing. See, e.qg., |In

re Uanium Antitrust Litigation, 552 F. Supp. 518, 525 (N.D. 111.
1982); Pollock v. Gtrus Associates of New York, 512 F. Supp. 711
718-19 (S.D.N. Y. 1981) (applying outdated “target area” test); In
re Bristol Bay, Alaska, Salnmon Fishery Antitrust Litigation, 530
F. Supp. 36, 39-40 (WD. Wash. 1981) (also applying “target area”
test). Several older decisions also reject “unbrella” plaintiffs.
See, e.q., Inre Folding Carton Antitrust Litigation, 88 F.R D
211, 218-20 (N.D. Ill. 1980); Liang v. Hunt, 477 F. Supp. 891,
896-97 (N.D. Ill. 1979); Reading Indus., Inc. v. Kennecott Copper
Corp., 477 F. Supp. 1150, 1160-61 (S.D.N. Y. 1979).
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In light of this trend, and under an inplicit if not explicit
precedent in the Ninth Grcuit rejecting “unbrella” standing, this
court declines to recogni ze purchases from a non-conspirator non-
defendant as a sufficient basis to assert antitrust standing. The
causative |inks between Defendants’ alleged conduct and injuries
all egedly suffered by Plaintiffs are sinply too attenuated, and
the Court finds a substantial risk of duplicative recovery, as the

Plaintiffs now before the Court are only tangentially affected.

b. “Urbrella Standing” Fails the Five Factor Test
This brings the Court to a third and final reason to reject
“unbrella standing” in this case. Plaintiffs urge that the five-

factor analysis in Associated General Contractors as encapsul ated

in Anerican Ad Managenent conpels the conclusion that Plaintiffs

have standing. The Court disagrees. Application of the factors
al so shows that Plaintiffs |ack standi ng under Section 4.

The five Associated CGeneral Contractors factors are, again,

(1) the nature of the plaintiff’s alleged injury; that is, whether
it was the type the antitrust laws were intended to forestall; (2)
the directness of the injury; (3) the specul ative neasure of the

harm (4) the risk of duplicative recovery; and (5) the conplexity

in apportioning danages. Anerican Ad Managenent, 190 F.3d at 1054.

The only one of these that could possibly weigh in Plaintiffs’
favor is the first, which requires (1) unlawful conduct, (2)
causing an injury to the plaintiff, (3) that flows fromthat which
makes the conduct unlawful, and (4) that is of the type the
antitrust laws were intended to prevent. The remaining factors
all weigh heavily against a finding of standing in this case.
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As to the first factor, the Court assunes for the purposes of
testing standing that an antitrust violation has occurred.® Thus
the Court will now assune for this purpose only that the nmerger of
Summit and ATC has created a nonopolistic situation, and/or that a
conspiracy of sone kind can be proven as to Summit, ATC, and VI SX

Under these circunstances, as the Court has already noted, there

are still substantial difficulties defining the “injury” to the
Plaintiffs here, since they have provided so little evidence. |If
Plaintiffs’ “injury” is, as they have all eged, higher prices paid

to Nidek for post-nmerger purchases of excinmer lasers, Plaintiffs
encounter the previously discussed problemof showng that this
injury was “caused” by the “unlawful conduct” of Defendants. 1In
addition, it is not clear that this “injury,” if any, “flows” from
either a concentration in the market or fromthe “price-fixing”

al | eged between Sunmm t/ATC and VI SX. As has been enphasi zed,

Ni dek is an independent entity, a non-conspirator, and has no part
in the conbination of Sutmmt, ATC, and VISX. As a result, whether
this first factor has been sufficiently shown is questionable.

As to the remai nder of the factors, the precedi ng anal ysis of
the “unbrella” theory denonstrates that Plaintiffs in this case
fail to satisfy these factors. For instance, because Plaintiffs
have sued sellers fromwhomthey have never nade purchases, any
injury they have suffered is only indirect, due to the necessary
i ntervening actions taken by Nidek. Thus, the second factor
wei ghs heavily against the Plaintiffs, as their injury is neither

“direct” nor clearly “caused” by the conduct of Defendants.

g See Antitrust Law Y 360f at 202 (suggesting this approach).
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Simlarly, although this case is now at the sumary judgnent
step, the Court has little evidence of whether N dek’s prices even
went up. Even if they did, any attenpt by the Court to nmeasure
how much of that increase is attributable to the “price unbrella”
and how much to the kinds of independent forces already identified
(e.qg., elasticity of demand, Nidek’ s pricing decisions, decreases
in production or increases in production costs) would be highly
specul ative. Wth treble damages avail able, this kind of
uncertainty is just what concerned the Suprene Court in lllinois

Brick. To engage in a speculative calculation, and then treble

it, would be counter to efficiencies sought by the antitrust | aws.

For simlar reasons, the final two factors al so wei gh agai nst
the Plaintiffs in this case. It is clear that there are two
superior classes of plaintiffs available in this matter. First,
there are the doctors or other purchasers who have purchased from
Def endants directly, whose damages woul d be nore denonstrable, and
for whomthe causal chain would be unbroken. Second, there is
Ni dek itself, whose claimPlaintiffs are apparently attenpting to
assert. Presunably, N dek would be best-suited to denonstrate the
mar ket concentration in the LVC equi pnent industry, to show a
“harmi from said concentration, and to prove a “conspiracy.”

The fact that Plaintiffs are at best the third-best “persons”
to bring suit in this matter indicates the danger of duplicative
recovery should any direct purchasers or direct conpetitors bring
damage suits of their own. Furthernore, the very conplexity of a
damages determ nati on wei ghs against standing in this case. For
all of the foregoing reasons, the Court finds that Plaintiffs have
no standi ng under Section 4 of the Cayton Act as a matter of |aw.
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2. Plaintiffs May Lack Standing Under Section 16

In many respects, the standing requirenents under Section 16
mrror those already denonstrated for Section 4, except that the
plaintiff need only show “threatened injury,” rather than show ng
an actual injury “caused” by a defendant’s antitrust violation(s).
As the Ninth Circuit has described the different requirenents:

To maintain an antitrust divestiture suit, a private

plaintiff rmust generally neet all the requirenents that

apply to the damages plaintiff, except that the injury

itself need only be threatened, damage need not be

quantified, and occasionally a party too remote for

damages m ght be granted an injunction.
Lucas Autonotive Engineering, Inc. v. Bridgestone/Firestone, 140

F.3d 1228, 1234 (9th Cir. 1998).
Thus, Section 16 does not relieve the plaintiff from having

to show “antitrust injury.” See Carqgill v. Mnfort of Col orado,

Inc., 479 U.S. 104, 111 (1986). It is only the type of antitrust
injury that differs. For instance, there is no risk of awarding
“duplicative recovery,” since a court can as well order one or one
hundred simlar injunctions against a particular defendant. There
is also | ess danger of conplex evidentiary show ngs that m ght be
required for renote danage clains. As a result, courts have given
br oader access to Section 16 than to Section 4. For instance, an
i ndi rect purchaser may obtain injunctive relief, even though such

a plaintiff would be barred from damages clains by Illinois Brick.

See Lucas Autonotive, 140 F.3d at 1235. However, a plaintiff nust

still denonstrate that injunctive relief is necessary to prevent
injury to its interests rather than those of others. See, e.q.,

Rohnert Park v. Harris, 601 F.2d 1040 (9th Cr. 1979). Section 16

requires “a threatened loss or injury cognizable in equity .
proxi mately resulting” froman antitrust violation. |1d. at 1044.
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Though Defendants argue primarily that Plaintiffs claimfor
divestiture or other equitable relief is barred by the doctrine of
| aches, which will be addressed bel ow, they al so argue that as the
Plaintiffs’ clainms for damages were barred by |ack of standing, so
should their clainms for equitable relief. See Mdtion at 24. The
Court makes no finding as to Section 16 standing, but does observe
that it is also doubtful that Plaintiffs have standi ng here.

The problemis that it is not abundantly clear what kind of a
“threatened injury” will suffice to nerit injunctive relief. The
Suprene Court has stated that Section 16 does not, for instance,

require a showing of threatened injury to “business or property,”

a requirement for Section 4. See Carqgill, 479 U. S. at 111. The
Court, however, also indicated in Cargill that “under both § 16
and 8 4 the plaintiff nust still allege an injury of the type the

antitrust |laws were designed to prevent,” and went on to note that
“the legislative history of 8 16 is consistent with the view that
8§ 16 affords private plaintiffs injunctive relief only for those
injuries cognizable under §8 4.7 1d. at 111-12.

Section 16 standing, therefore, seens to be equivalent to the
al ready-di scussed guidelines for Section 4, except that it |acks
several inmportant l[imtations that have been applied to Section 4.
First, the injury can be threatened rather than actual. Second,
the court need not consider the danger of duplicative recovery.
Third, the “directness” of the injury seens |ess inportant, given

the Ninth Circuit’s statenent in Lucas Autonotive, and given that

injunctive relief does not require the sanme “apportionnment” anong
multiple plaintiffs that would be required for danmages. Thus, the
access to injunctive relief is broader than the access to danages.
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However, even given this broader entryway, Plaintiffs’ case
faces sone possi bl e obstacles to standi ng under Section 16.
First, they have not denonstrated a “threatened injury,” since it
is conceded that they have no intention of purchasing fromthese
Def endants. |In addition, Plaintiffs have not submtted any
evi dence that they plan to purchase LVC equi pnent from any nenber
of this market in the foreseeable future. Second, Plaintiffs
bel at ed request for conpul sory licensing of Defendants’ patents as
a new alternative equitable renedy may reintroduce the possibility
of a “duplicative recovery” into the case. See (pposition at 15.
Third, Section 16 still requires that a plaintiff’s “injury” be
“proxi mately caused” by antitrust violation(s). Here, for all of
t he reasons di scussed previously, such a showing is doubtful. 1In
this Court’s opinion, the close decision of the Ninth Circuit on

Section 16 standing in Lucas Autonotive¥ indicates that this is a

difficult, fact-intensive inquiry. Though the Court makes no
findings in this case, given the findings on | aches, it appears

that Section 16 standing is | acking.

B. The Doctrine of Laches Bars Plaintiffs’ Equitable Renedies

Even if Plaintiffs could denonstrate Section 16 standi ng,
they are barred by the doctrine of |aches fromequitable relief.
Plaintiffs, in their Conplaint, prayed for an injunction against
the nerger, and/or divestiture. See Conplaint at 23. However,

Plaintiffs’ delay in bringing suit nakes this renedy unavail abl e.

= Judge O Scannlain did not join the Opinion of the Court as to
Part 11.B.2, in which the panel found standi ng under Section 16,
and in dissent stated he woul d not have done so. See id. at 1238.
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The Suprene Court has only relatively recently allowed that a
divestiture order is even available in antitrust suits brought by
private plaintiffs, after prolonged disputes on this issue. See

California v. American Stores Co., 495 U. S. 271, 295 (1990). 1In

doing so, the Court was also careful to state that the power to
divest in private suits “does not, of course, nean that such power
shoul d be exercised in every situation in which the [federal]
Governnent woul d be entitled to such relief.” 1d. at 295. First,
according to the Court, a private litigant nust have standing as
per the antitrust |laws (“threatened | oss or damage”); “[n]oreover,
equi tabl e defenses such as | aches, or perhaps ‘unclean hands,’ may
protect consummated transactions from bel ated attacks by private
parties when it would not be too late for the Governnent to
vindicate the public interest.” [d. Thus, the Court clearly drew
a distinction between equitable defenses as applied to a private
antitrust plaintiff versus the Governnent’s ability to cone late
to the issue and still seek equitable relief.

Furthernore, as Defendants point out, divestiture is a fairly
extraordi nary renedy, that should not be entered into lightly or
wi t hout substantial evidence that the benefit outweighs the harm
Its far-reaching effects put it at the | east accessible end of a
spectrum of injunctive relief. Professors Areeda and Hovenkanp

explain the courts’ reluctance to i npose the renedy as foll ows:

10/ In fact, Justice Kennedy’s concurring opining clarifies this
point. See id. at 297-98 (“Section 7A [of the Hart-Scott-Rodi no
Act] enabl es the Federal Governnent to review certain transactions
that mght violate 8 7 before they occur. . . . The Act, for

i nstance, may bear upon the issue of |aches. By establishing a
time period for review of nerger proposals by the FTC, §8 7A may

| end a degree of objectivity to the | aches determ nation.”).
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[D]ivestiture can have far-reaching effects on persons
who are not parties to the litigation. It can affect
the viability of otherw se profitable conpanies, the
status of pre-existing contracts, and the fortunes of
rivals. O course, none of these concerns is

di spositive in the public equity suit and need not be
di spositive in the private suit. But they do caution
great care before ordering divestiture at the behest of
private plaintiffs.

Antitrust Law Y 346b at 168. Furthernore, whether to grant any

formof equitable relief is within the Court’s discretion.
Laches requires proof of “(1) lack of diligence by the party
agai nst whom the defense is asserted, and (2) prejudice to the

party asserting the defense.” Costello v. United States, 365 U. S.

265, 282 (1961). As Defendants effectively denonstrate in their

nmovi ng papers, both elenments are net in this case.

1. “Lack of Diligence” By the Plaintiffs

Plaintiffs were aware of the inpending nerger between Summ t
and ATC in Fall 1998, nponths before it was consunmated. See UF |
15; IMF § 15. Plaintiffs do not dispute this know edge, nor do
they dispute that they threatened suit at |least two tines before
the nerger. See UF Y 18-19; IM 9T 18-19. Plaintiffs were on
notice of the nerger, yet took no significant action prior to its
consunmmation. In the very case in which the Suprenme Court all owed
divestiture in private suits, Justice Kennedy’ s concurrence,
quoting the Ninth Crcuit’s opinion, cast serious doubt upon the
appropriateness of this renmedy given a simlar delay in filing
suit against a nerger. “California could have sued several nonths
earlier and attenpted to enjoin the nerger before the stock sale
was conpleted. . . . California nmust accept the consequences of

[its] choice.” Anerican Stores Co., 495 U S. at 298.
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Plaintiffs provide no evidence that they even participated in
the FTC investigation of the proposed nmerger, despite their notice
of its planned consummation. Plaintiffs do not argue, nor could
they, that their “lack of diligence” m ght be excused by reason of
their desire to wait for the outcone of the FTC investigation. It
is undi sputed that the FTC decision not to pursue any action was
made public in March, 1999, and that Plaintiffs apparently took no
formal action between the announcenent and the consummation of the
merger on April 29, 1999. See UF 11 5-8; I M T 5-8.

Even if the Plaintiffs did pursue an adm ni strative renedy,
it would have to be a sustained “adm nistrative strategy” to stave

of f a finding of unreasonable delay. See, e.q., Apache Survival

Coalition v. United States, 118 F.3d 663, 665-66 (9th G r. 1997)

(“If the Coalition did in fact pursue its clains through an
‘“adm ni strative strategy,’” little evidence of its toil appears in
the record. . . . Gven the state of the record, we cannot say
that the ‘admnistrative strategy’ rose to the | evel of conduct
whi ch precludes a finding of unreasonable delay”).

In this case, the Court has no difficulty concluding that the
Plaintiffs failed to exercise proper diligence in the pursuit of
their clain(s). Even if they had filed suit on April 26 or Apri
28, just one to three days before the nerger was consummated, it
is quite possible that their failure to take any action for nonths
after knowi ng about the nmerger may still have proven fatal to

their clains for equitable relief. See, e.q., Advocacy Oqg. for

Patients & Providers v. Mercy Health Servs., 987 F. Supp. 967, 970

(E.D. Mch. 1997) (denying a TRO requested days before a nerger
t hat had been announced for nonths because of the del ay).
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Gven that Plaintiffs did not file suit until the day of the

merger’s consummation, this case is quite simlar to Federal Hone

Loan Bank Board v. Elliot, 386 F.2d 42 (9th Cr. 1968), wherein a

cl ass of sharehol ders al so sought (on non-antitrust grounds) to
unwind a nerger on the day it was consummated. The Ninth Grcuit
concluded that the requested relief was barred by the doctrine of

| aches, because the plaintiffs knew about the merger nonths before
it occurred, yet “deliberately chose to wait until the nerger had
been effectuated, before commrencing court proceedings testing the
validity of the nmerger plan.” |[d. at 54. Plaintiffs’ |ack of due
diligence in pursuing their claimbars a divestiture renedy.

The Ninth Circuit has stated that the costs and conplexities
of unwi nding a nmerger nmay be considered in evaluating prejudice to
the affected parties. “Mreover, the practical difficulty, if not
i mpossibility, of unscranmbling and returning the interm ngled
assets of the nerged Long Beach and Equitabl e associ ati ons, would

be seriously prejudicial to Equitable.” 1d. at 55.%

2. Prejudice to the Defendants

Def endants have evinced sufficient evidence of $45 nillion
al ready spent on integrating the two conpanies. They al so argue
t hat because of ATC s inability to stand on its own, divestiture
woul d prejudi ce Summ t/ATC customers, because there would no
| onger be an ATC | aser systemon the market. See Mtion at 23.

Further, Defendants have already restructured their workforces.

= See al so Boone v. Mechanical Specialties Co., 609 F.2d 956,
958 (9th Cir. 1979) (“The bare fact of delay creates a rebuttable
presunption of prejudice”) (citation omtted).
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Under these circunstances, the Court is inclined to bal ance
the equities in favor of the Defendants.? Defendants woul d
suffer serious prejudice and hardship as a result of divestiture,
while it is not clear what direct benefit Plaintiffs would gain
fromthe break-up of these two conpanies. The Court therefore

finds that divestiture is barred as a matter of | aw

3. The Renedy of Conpul sory Licensing is Al so Unavail abl e

Plaintiffs belatedly argue in their Opposition to the present
Motion that although divestiture nmay not be avail able, the Court
may i nstead order conpul sory cross-licensing of the patents owned
by Summt, ATC (and presunmably also VISX, although VISX is not a

party to the present action). See Opposition at 15.1% |t appears

1 See, e.qg., LaDuke v. Nelson, 762 F.2d 1318, 1330 (9th Cir
1985); Continental Airlines v. Intra Brokers, Inc., 24 F.3d 1099,
1104 (9th CGr. 1994) (stating that courts should bal ance hardshi ps
between plaintiffs and defendants in considering injunctions).

13/ The Court also notes that Defendants claimthere is not a
single case where divestiture has been ordered by a federal court
at the request of a private party who, “like plaintiffs here: (i)
was neither a custonmer nor a conpetitor of the nmerging parties; or
(1i) had full know edge of the nmerger for nonths before it closed,
but nonethel ess did not seek an injunction that would block it.

Nor do we believe that there is a single case in which a court has
ordered divestiture at the request of a private party like
plaintiffs here when the FTC had reviewed, but did not oppose a
merger.” Mdtion at 17. In its own research, the Court has al so
not found cases in these categories. This is not dispositive to
the availability of such relief, but does stress the extraordinary
nature of this renmedy. Defendants repeatedly quote a New York
District Court opinion in which the court said that “[p]otentially
di sruptive renmedi es such as divestiture of conpleted transactions
involving integration of ongoing business activities have never
been granted in private suits under Section 7.” d endora v.
Gannett Co., 858 F. Supp. 369, 372 (S.D.N. Y. 1994).

14/ Plaintiffs did not seek this relief in the initial Conplaint.
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that Plaintiffs recognize the application of the |aches doctrine
to their claimfor divestiture, and are | argely abandoni ng that
claimin favor of conpulsory licensing.® Plaintiffs provide

al nost no authority for their asserted right to seek conpul sory
i censing, though the Court does recognize that under the proper
circunstances it may be appropriate to order conpul sory |icensing

of a patent. See United States v. daxo Goup Ltd., 410 U S. 52,

63 (1973); accord Inmage Technical Servs., Inc. v. Eastnman Kodak

Co., 125 F.3d 1195 (9th Cr. 1997).1 However, facts that night
warrant this remedy are not presented in this case. ¥

There are additional reasons for the Court’s finding that
conmpul sory licensing is unavailable. First, |laches also applies
to the equitable renedy of compul sory licensing. As discussed,

supra, Plaintiffs’ unreasonabl e delay has prejudi ced Defendants.

15/ The Court has already di sposed of the divestiture claim so
does not find that Plaintiffs have formally conceded that claim

16/ Compul sory licensing is a very rare renedy, and is typically
only ordered in cases of patent w thholding, msuse, or use of a
patent to nonopolize a market. See Il Antitrust Law f 705c at
157-58; see also Image Technical, 125 F.3d at 1224-26 (nodifying
an injunction ordering sale of patented parts so as to delete the
requi renent that the parts be sold at “reasonable” prices). There
is no allegation of explicit patent msuse in this case, and the
Court is reluctant to ascribe an antitrust violation to possession
of a patent. See SCM Corp. v. Xerox Corp., 645 F.2d 1195, 1204
(2d Gr. 1981) (“No court has ever held that the antitrust |aws
require a patent holder to forfeit the exclusionary power inherent
in his patent the instant his patent nonopoly affords hi mnonopoly
power over a relevant product market”).

i As Defendants point out, the only cases Plaintiffs cite for
the availability of conmpulsory licensing as a renmedy to antitrust
viol ations involve actions brought by the U S. governnent. See
Besser Mg. Co. v. United States, 343 U. S. 444 (1952); United
States v. daxo Goup Ltd., 410 U S. 52 (1973). It is not clear
whether this renedy is available in private antitrust actions.
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Second, the conpul sory |icensing renmedy sought by Plaintiffs
in this case does not “fit” the unlawful conduct or the “injury”
that they have alleged. Plaintiffs claimthey have been injured
by the unlawful conbination of Summt and ATC, occurring as it did
al ongsi de the patent |icensing agreenent between Summt and VI SX
Plaintiffs do not explicitly allege patent msuse in this case, or
present evidence of the current invalidity of the patent |icense
agreenents between Summt, VISX, and now ATC as a subsidiary.

Rat her, Plaintiffs argue primarily that the nerger between
Sunmit and ATC has resulted in a market concentration, that has
itself had harnful effects on the marketplace. They are claimng
antitrust injury, for which standard renedi es are trebl e damages
for the injured party, and nore recently possible divestiture. It
is no coincidence that Plaintiffs could cite no case awardi ng a
conpul sory license to a private party in an antitrust suit. Such
a renmedy woul d not address the harmalleged by the plaintiff. It
is inappropriate to order a conpul sory license for an antitrust
injury that is not explicitly based on that patent.® For all of

the reasons the Court has indicated, no such renedy is avail abl e.

C. The Court Declines to Exercise Supplenental Jurisdiction over

Cal. Bus. & Prof. Code 8 17200 (Unfair Conpetition) daim

The final claimof Plaintiffs’ Conplaint alleges violations of

18/ The Court notes that the ongoing litigation in the District
Court in Arizona does explicitly address the patents thensel ves.
Because this action is not based on the Defendants’ patents, the
request again raises the problem of conplex damage cal cul ati ons.
It woul d appear that the damages cal cul ati ons woul d require at
least a “mni-trial” on patent issues and reasonable royalties.
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California’s Unfair Conpetition Act (Cal. Bus. & Prof. Code § 17200
et seq.). A district court, withinits discretion, nmay decline to
exerci se supplenental jurisdiction if it has dismssed all clains

over which it once had original jurisdiction. See 28 U S.C. 8§

1367(c)(3); United Mne Wrkers v. G bbs, 383 U S 715, 725-26
(1966) (“Certainly, if the federal clains are dism ssed before
trial . . . the state clains should be dismssed as well.”).

The Court has determined that Plaintiffs are barred as a
matter of law from pursuing all of their federal clains for relief.
Accordingly, it declines to exercise supplenental jurisdiction over

Plaintiffs’ state unfair conpetition claim See, e.q., PTl, Inc.

v. Phillip Mrris, Inc., 100 F. Supp. 2d 1179, 1208 (C. D. Cal.

2000). This claimis therefore di sm ssed w thout prejudice.

CONCLUSI ON

Plaintiffs are barred as a matter of law froma private suit
for damages under Section 4 of the Cayton Act, due to a | ack of
standing to pursue such a suit. Plaintiffs are barred by | aches,
as a matter of law, from pursuing equitable renedi es under Section
16 of the Cayton Act. Lastly, the Court has declined to exercise
suppl emental jurisdiction over Plaintiffs’ remaining state unfair
conpetition claim Based on the foregoing, the Court hereby
ORDERS t hat Defendants’ notion for summary judgnent is GRANTED.

DATED: , 2000

HONORABLE AUDREY B. COLLI NS
UNI TED STATES DI STRI CT JUDGE
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