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UNI TED STATES DI STRI CT COURT
CENTRAL DI STRI CT OF CALI FORNI A

JUDI TH M LLER, M A., LMCT, CASE NO.: CV 99-9464 ABC ( RNBx)
Pl ai ntiff,
ORDER RE: DEFENDANTS MOTI ON FOR
SUMVARY ADJUDI CATI ON RE:

ESTABLI SHVENT OF ERI SA PLAN

VS.

PROVI DENT LI FE AND ACCI DENT
| NSURANCE COMPANY; PROVI DENT
COMPANI ES, | NC.; UNUMPRVI DENT
CORPORATI ON; and DCES 1 to 10,

Def endant s.

N N e’ e e e e e e e e e e

On August 7, 2000, the Court took the notion for sunmary
adj udication filed by Defendants Provident Life and Accident |nsurance
Conmpany (“Provident”) and Ununprovi dent Corporation, as Successor to
Def endant Provi dent Conpanies, Inc., (“Mtion”) under subm ssion
wi t hout oral argunent. After reviewing the materials submtted by the
parties and the case file, the Court GRANTS the Mbti on.

| . Background

This action concerns the denial of benefits under a disability
i nsurance policy. On August 5, 1999, Plaintiff Judith MIler filed a
conplaint in R verside County Superior Court against Defendants (Case

No. 331253), alleging three causes of action: (1) breach of contract;
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(2) breach of the inplied covenant of good faith and fair dealing; and
(3) declaratory relief. On Septenber 17, 1999, Defendants renoved the
case to this Court. Defendants asserted both diversity of citizenship
and federal question as the basis for this Court’s exercise of
jurisdiction. Defendants maintained that the Enpl oyee Retirenent

| ncone Security Act of 1974 (“ERI SA’) conpletely preenpts Plaintiff’s
state causes of action. On Septenber 24, 1999, Defendants filed their
answer .

On June 5, 2000, Defendants filed the Motion. Defendants argue
that Plaintiff’s first and second causes of action for breach of
contract and bad faith denial of benefits are preenpted by ERI SA
Because Defendants contend that ERI SA governs, Defendants request that
the Court strike Plaintiff’s prayer for extra-contractual relief and
jury trial demand. On June 12, 2000, Plaintiff filed her opposition.
Def endants filed their reply on June 19, 2000.°

1. Factual Background

The facts relevant to the Motion are not really in dispute.
Rather, it is the |legal consequence of those facts that is in dispute.

Richard B. Mller, MD., Inc. (“RBM) was incorporated on Apri
1, 1980. (UF No. 1.)%2 Soon thereafter, Dr. MIller, Plaintiff’'s
11

L On June 16, 2000, Defendants filed a second notion for
summary adj udi cation entitled “Mtion for Summary Adjudi cation of
| ssues.” On June 23, 2000, the Court took that notion off cal endar
pending its determ nation of the Mdtion. Because the Court’s ruling
herein noots the second notion, the Court DEN ES Defendants’ June 16,
2000 notion for summary adjudi cati on as MOOT.

2 Citations to “UF” shall refer to Defendants’ Statenent of
Uncontroverted Facts.
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husband, ®* was el ected President of RBM and Plaintiff was el ected
Secretary of RBM (R Mller Decl., 1 2.) At thetinme, Dr. Mller
was RBM s sol e shareholder. (l1d.) Sone time after RBM s inception,
Dr. MIler began hiring enployees. (UF No. 1.) 1In 1984, RBM hired
Plaintiff as a marriage and famly counselor. (UF No. 2.) At al

rel evant tinmes, RBM generally had two staff enployees working in the
office. (Brito Decl., Ex. 2 [R MIller Depo.] at 22.) On Decenber
31, 1984, Plaintiff becane a shareholder of RBM (R MIller Decl.

1 3.) Thereafter, through RBM s dissolution, Plaintiff and her
husband remai ned the only sharehol ders of the corporation. (See id.
at ¥ 5.)

On April 9, 1980, RBM established the MIler MD., Inc. Profit
Sharing Plan and Trust, which provided funds to enpl oyees upon
retirement (the “Pension Plan”). (UF No. 2.)* The Pension Plan was
sel f-adm nistered by RBM (UF No. 4.)° Later, RBM al so began to
provi de nedical insurance for its enployees. (UF No. 5.) 1In July
1984, RBM began to provide life insurance for its enployees. (l1d.)
RBM pai d the prem uns and took tax deductions on its purchase of these
policies. (UF No. 5.)

11

3 Plaintiff and Dr. M|l er have been married since Septenber
5 1957. (R Mller Decl. 7 1.)

4 The Pension Plan was subsequently anended and restated
effective April 1, 1984. (UF No. 2.)

5 The table of contents for the docunent entitled “[ RBM
PROFI T SHARI NG PLAN SUVMARY PLAN DESCRI PTI ON' shows that the profit
sharing plan is an ERI SA benefit plan. (Brito Decl., Ex. 4 at 45 ["I X
STATEMENT OF ERISA RIGHTS'].) Unfortunately, Defendants did not
submt a conplete copy of the Summary Pl an Description; the excerpts
attached as Exhibit 4 omtted the pages that refer to ERI SA rights.

3
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In 1984, RBM al so began to purchase disability benefits for
enpl oyees. (See UF No. 6.) On July 1, 1984, Provident issued
Plaintiff an individual disability insurance policy (No. 6-334-
610808). (1d.) This policy was replaced by policy no. 6-335-717943
effective July 14, 1986, the policy at issue in this action
(“Policy”). (UF No. 6.) Until April 1993, Plaintiff’s policy
prem uns were paid by RBM (See UF Nos. 6, 7; J. Mller Decl., 1 2.)

Provi dent offered group di scounts on enpl oyer-sponsored
disability plans. (UF No. 7.) Enployers received a 10 to 12 percent
prem um di scount on policies covering enployees in the risk group.
(Id.) In turn, the enployers nust agree to pay in full the required
premuns for all such policies. (See id.) RBMenrolled in that
program by executing a salary allotnment agreenent. (ld.) The initial
risk group for RBMincluded only Dr. MIler and Plaintiff. (UF No.
8.) Effective Decenber 1 1989, the risk group was reforned to include
two ot her RBM enpl oyees, Any DeRouen and Mary Berkeley. (UF No. 8;
Hershey Decl., Ex. 2 at 14-16.) On Decenber 8, 1989, Any DeRouen
wi thdrew fromthe risk group. (Leviton Decl., Ex. J; see R Mller
Decl., T 4.) On June 1, 1992, Mary Berkeley withdrew fromthe risk
group. (Leviton Decl., Ex. K, see R Mller Decl., 1 5.) Thereafter,
only Plaintiff and Dr. MIler were covered by Provident disability
policies. (Cf. R Mller Decl. | 5.)

Fol l owi ng the departure of Ms. Berkeley, RBM enployed no non-
shar ehol der enployees. (1d.) In late 1992, Plaintiff experienced a
heart attack. (See Smith Decl., Ex. 1 at 3-4 [Insured s Statenent of
Claim.) On April 4, 1993, Plaintiff began to pay the prem uns for
the Policy. (J. MIller Decl., 1 2.) On March 25, 1994, Plaintiff
submtted a disability claimto Provident. (UF No. 9; Smth Decl.

4
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Ex. 1 at 3-4.) Provident paid the claimfor four years until it
concluded that Plaintiff was no |onger qualified for benefits. (UF
No. 9; Smth Decl., Ex. 1 at 6 [COctober 19, 1998 letter].)

RBM di ssol ved on January 31, 1995. (R Mller Decl., 1 5; Brito
Decl., Ex. 1 at 7.) RBMs Pension Plan was term nated as of January
31, 1997. (R Mller Decl., 1 6 & Ex. E.) On August 25, 1997, final
distributions fromthe profit sharing plan were made to Mary Berkel ey
and Any DeRouen. (R Mller Decl., 17 & EX. G) On Cctober 19,
1998, Defendants termnated Plaintiff’s benefits. (Smth Decl., Ex. 1
at 6 [Cctober 19, 1998 letter].) Effective February 1, 1999, the
Policy was canceled. (Leviton Decl., Ex. L.)

I1l. Discussion®
A ERI SA Pl an

ERI SA governs enpl oyee benefit plans. 29 U S.C. 8§ 1001 et seq.
An “enpl oyee benefit plan” is defined as “an enpl oyee wel fare benefit
pl an or an enpl oyee pension benefit plan or a plan which is both an
enpl oyee wel fare benefit plan and an enpl oyee pension benefit plan.”
29 U.S.C. 8 1002(3). At issue is whether the Policy was part of an
ERI SA plan and, if so, whether it should remain characterized as a
part of an ERI SA plan for this |awsuit even though certain events have
occurred, nanely, the termination of all non-owner enployees in 1993,
t he dissolution of the corporation in 1995 and the dissolution of the
Pension Plan in 1997. |If the Policy was and is part of an ERI SA pl an,

then Plaintiffs’s state law clains would be preenpted by ERI SA. See

6 The party noving for sunmmary judgnment has the burden of
establishing that there is “no genuine issue as to any material fact
and that [it] is entitled to a judgnent as a matter of law.” Fed. R

Civ. P. 56(c); British Airways Bd. v. Boeing Co., 585 F.2d 946, 951
(9th Cr. 1978).
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G eany v. Western Farm Bureau Life Ins. Co., 973 F.2d 812, 817-18 (9th

Cr. 1992) (“'ERI SA contains one of the broadest preenption clauses
ever enacted by Congress[;] . . . The ERISA provisions ‘supersede any
and all State |aws insofar as they may now or hereafter relate to any

enpl oyee benefit plan’”); Harper v. Anmerican Chanbers Life Ins. Co.,

898 F.2d 1432, 1433 (9th Cir. 1988).
1. The Policy Was Part O An ERI SA Pl an

Plaintiff first argues that the Policy was never part of an ERI SA

plan. Plaintiff concedes that the Pension Plan was an ERI SA enpl oyee
“pension benefit plan,” i.e., one that provides retirenent incone to
enpl oyees. (Qpp. at 11 (citing 29 U.S.C. § 1002(2).) However,
Plaintiff contends that (1) the Policy was in no way related to the
Pension Plan and (2) the Policy was never a part of a “welfare benefit
plan” within the nmeaning of ERISA. (Qpp. at 11-12.)

“*The exi stence of an ERI SA plan is a question of fact, to be
answered in light of all the surrounding facts and circunstances from
t he point of view of a reasonable person.’”” Harper, 898 F.2d at 1433.
An ERI SA wel fare benefit plan is defined as:

any plan, fund, or programwhich is heretofore or is

hereafter established or maintained by an enployer . . . to

the extent that such plan, fund, or program was established

or is maintained for the purpose of providing for its

participants or their beneficiaries, through the purchase of

i nsurance or otherwi se, (A nedical, surgical, or hospital

care or benefits, or benefits in the event of sickness,

accident, disability, death or unenpl oynent
29 U.S.C. 8 1002(1). Here, RBMprovided life insurance to its
enpl oyees “through the pension plan.” (Brito Decl., Ex. 2 [R Mller

6
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Depo.] at 16.) RBM al so provided nedical and disability insurance to
Plaintiff, Dr. MIler, and the office enployees. (ld., [R Mller
Depo.] at 10-14.) Although it is unclear when an ERI SA wel fare
benefit plan comenced,” it is clear that RBM had established an ERI SA
wel fare benefit plan at | east by Decenber 1989, when RBMreforned its
Provi dent disability insurance risk group to include Ms. Berkeley and
Ms. DeRouen. Ms. Berkeley remai ned covered by the RBMpaid disability
i nsurance policy until June 1, 1992. Based on the undi sputed facts,
the Court concludes that the Policy was, at |east by Decenber 1989,
“one conponent of [RBM s] enployee benefit program and that the

program taken as a whole, constitutes an ERI SA plan.” Peterson v.

Anerican Life & Health Ins. Co., 48 F.3d 404, 407-08 (9th G r. 1995)

(recogni zing that Kennedy v. Allied Mut. Ins. Co., 952 F.2d 262, 264

(9th Cir. 1991) inplicitly concluded that coverage of even one non-
owner enployee is sufficient to bring a policy within ERI SA).
11

2. The Policy Remains Part OF An ERI SA Pl an

! For exanple, the records submtted by the parties do not
show when the |ife insurance was added to the Pension Plan and when
medi cal insurance was first provided to RBM s enpl oyees ot her than
Plaintiff and Dr. MIller. The regulations inplenenting Title | of
ERI SA provide that a plan “under which no enpl oyees are participants”
does not constitute an ERI SA enpl oyee benefit plan. 29 CF.R 8§
2510. 3-3(b); see Peterson, 48 F.3d at 407. “An individual and his or
her spouse shall not be deened to be enpl oyees” of any busi ness
“whol |y owned by the individual or by the individual and his or her
spouse.” 29 C.F.R 8 2510.3.3(c)(1). Therefore, until the date
enpl oyees other than Plaintiff and Dr. MIller participated in RBMs
medi cal insurance and/or life insurance program no ERI SA pl an was
formed. The record suggests that this date occurred | ong before 1989,
when RBM added Mary Berkel ey and Any DeRouen to its Provident
di sability insurance risk group. According to Dr. MIler, office
staff nmenbers who appear to pre-date Ms. Berkeley and Ms. DeRouen --
Linda G bson, Maria Aguilar -- were all provided nedical insurance
benefits. (See Brito, Ex. 2 [R MIller Depo. at 13-14, 22-23].)

7
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Plaintiff argues that at all “relevant” tines, the Policy was not
part of an ERI SA plan. (Opp. at 8-9, 10.) Plaintiff contends that
any ERISA plan that m ght have previously existed term nated by the
time this lawsuit was comrenced. Plaintiff points to the fact that a
benefit plan w thout non-owner (or non-spouse) enployees does not fal
within the scope of ERISA. (Opp. at 11 (citing 19 U S. C
§ 1002(1).) Thus, Plaintiff argues that the Policy was no | onger
governed by ERI SA as of June 1, 1992, when RBM s | ast non-owner
enpl oyee withdrew fromthe disability insurance risk group. (ld.)

Al ternatively, Plaintiff contends that the Policy stopped being part
of any ERI SA plan by one of the follow ng dates: January 31, 1995,
when RBM di ssol ved; January 1997, when the Pension Plan was dissol ved;
or August 1997, when final distributions fromthe Pension Plan were
made. (See Opp. at 8-9.) In response, Defendants argue that under
Ninth Circuit law, the Policy continues to fall within the scope of
ERI SA even after the events identified by Plaintiff. (Reply at 5-6.)38
The Court agrees.

Enpl oyee benefit plans which are “heretofore or . . . hereafter
established or maintained by an enpl oyer” are governed by ERI SA. 29
US C 8 1002(1) & (2)(A) (enphasis added). The statutory

definition’s use of the word “or” supports the Court’s interpretation
that an insurance policy that was part of an established ERISA plan is
governed by ERI SA even if the plan is no | onger maintained as an ERI SA
11

plan by the enployer. N nth Crcuit case |aw al so supports this

i nterpretation.

8 No authority squarely addresses the factual scenario
present ed here.
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In Tingey v. Pixley-Richards West, Inc., 953 F.2d 1124 (9th Cr

1992), the court held that ERI SA preenpts a claimconcerning the right
to convert group health coverage under an ERI SA plan into an

i ndi vidual policy after the enployee was fired by the enployer. [Id.
at 1132-33. A short while later, the Ninth Crcuit extended the

hol ding of Tingey. In Geany, 973 F.3d at 817, the court held that a
di spute over the paynment of benefits under an individual conversion
policy is governed by ERISA. As the court expl ai ned:

Because the [enpl oyee] would not be eligible for a

conversion policy without first belonging to the class of

beneficiaries covered by the ERI SA group plan, we concl ude

that the individual conversion benefits are part of the

ERI SA plan and are thus governed by ERISA. Had the

[ enpl oyee] not received health benefits pursuant to the

ERI SA group plan, [he] would not have been eligible to

recei ve conversion benefits, and woul d have no cause of

action arising fromthe conversion policy.

Id. at 817.

The Ninth Circuit’s analysis in Peterson, 48 F.3d 404, also
supports the Court’s conclusion. Peterson involved an insurance
policy issued to a partner of a partnership. 48 F.3d at 406. At al
rel evant tinmes, the partnership provided health insurance for three
persons only: the plaintiff, his partner and one enployee. 1d. At
the tine the plaintiff submtted his claimfor benefits, he was the
only person covered under the policy in question; the other two
i ndi viduals were covered by a different insurer. 1d. The Ninth
Circuit held that the plaintiff’s insurance policy was part of an

ERI SA plan. 1d. at 407-08. In support of its holding, the court

9
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reasoned:
At all times relevant to this action, [the partnership]
continued to provide insurance to at |east one non-partner
enpl oyee, al beit not under the [sane] policy. . . . [T1]
Moreover, the . . . policy originally covered a non-partner
enpl oyee in addition to Peterson and his partner. A policy

is governed by ERISAif it is “established or maintained by

an enployer . . . for the purpose of providing [nedical
i nsurance] for its participants or their beneficiaries.” 29
U S C 8§ 1002(1) (enphasis added). That the . . . policy is

governed by ERI SA finds further support in our cases
addr essi ng “conversion” policies .
Id. (original enphasis).

Based on the foregoing authority, the Court concludes that the
Policy is governed by ERI SA, even though Plaintiff’s claimfor
benefits arose after RBM had stopped enpl oyi ng non-owner enpl oyees and
t he denial of benefits occurred |ong after the conpany had di ssol ved
and its ERI SA plan term nated. The Court recognizes that the result
of this holding may seem harsh to Plaintiff. Follow ng ERI SA' s broad
statutory | anguage and Ninth Crcuit case |aw favoring ERI SA
preenption, the Court can reach no other concl usion.

3. Standi ng To Assert ERISA C aim

Plaintiff contends that her clains are governed by state | aw
because she had no standing to pursue her clains sunder ERI SA at the
time she filed the conplaint in August 1999. (Qpp. at 9.) First,
Plaintiff argues that Plaintiff cannot standing as a plan
“participant” because she was a shareholder of RBMat all tines she

was covered under the Policy. (ld.) Second, because the Policy was

10
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cancel ed nonths before she filed this action, Plaintiff argues that
Def endants cannot show that Plaintiff was a beneficiary of any benefit
as of August 1999. (l1d.)

“A civil action under ERI SA may be brought by ‘a participant or
beneficiary.”” Peterson, 48 F.3d at 408 (quoting 29 U. S. C.
§ 1132(a)(1)). A participant is “*any enployee or former enployee of
an enployer.”” 1d. (quoting 29 U.S.C. 8§ 1002(7)). A beneficiary is
““a person designated by a participant, or by the terns of an enpl oyee
benefit plan, who is or may becone entitled to a benefit thereunder.’”
Id. (quoting 29 U S.C. § 1002(8)).

Plaintiff correctly states that she cannot bring ERI SA clains as

a “participant” because she was not an “enpl oyee” within the nmeaning

of ERISA. See 29 CF.R § 2510.3-3(c)(1); see also Harper, 898 F.2d

at 1434 (because partners or spouses of partners are not “enployees”
under ERISA, the plaintiffs do not qualify as ERI SA partici pants).
But Plaintiff erroneously contends that she | acks standing as an ERI SA
beneficiary. The Ninth Crcuit has broadly construed the term
“beneficiary” for standing purposes. |In Peterson, the court held that
“any person designated to receive benefits froma policy that is part
of an ERISA plan may bring a civil suit [as an ERI SA beneficiary] to
enforce ERISA.” 48 F.3d at 409. Here, the undisputed facts show t hat
Plaintiff has a colorable claimfor vested benefits under a disability
policy covered by ERISA. Plaintiff, therefore, has standing to bring
a civil suit under ERI SA
11
11
B. ERI SA Preenpts Plaintiff's State Law C ai ns and Renedi es

ERI SA preenpts state law clains if they “relate to” an ERI SA

11
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enpl oyee benefit plan. 29 U S.C. 8§ 1144(a). Defendants argue that
state common | aw contract and tort causes of action such as the ones
asserted by Plaintiff are preenpted by ERISA. (Mtion at 17.)
Plaintiff appears to concede that if the Policy is part of an ERI SA

pl an, her breach of contract and bad faith causes of action would be
preenpted; Plaintiff’s opposition does not address Defendants’ “relate

to” argunent. The Court holds that Plaintiff’s breach of contract and
bad faith causes of action are preenpted by ERI SA. Accordingly, these
clainms are dism ssed with prejudice.

Def endants al so argue that Plaintiff is barred from seeking
extra-contractual and punitive damages under ERISA. (Mdtion at 18.)

Because Defendants are correct, see Johnson v. Dist. 2 Marine Eng.

Beneficial Ass’'n, 857 F.2d 514, 518 (9th Cr. 1988), the Court strikes

Plaintiff’s requests for extra-contractual conpensatory and punitive
damages.

Finally, Defendants argue that the Court should strike
Plaintiff’s request for a jury trial. (Mtion at 19.) Because ERI SA
actions provide no right to a jury trial, the Court strikes

Plaintiff’s demand for a jury trial. See Neville v. Shell Gl Co.,

835 F.2d 209, 213 (9th Cr. 1987).
V. Concl usion

For the foregoing reasons, the Court hereby ORDERS that
Def endants’ Mdtion is GRANTED: (1) Plaintiff’s breach of contract and
bad faith causes of action are hereby DI SM SSED with prejudice; (2)
Plaintiff’s request for extra-contractual relief is STRICKEN, and (3)
Plaintiff’s jury trial demand is STRICKEN. The Court GRANTS, sua
sponte, Plaintiff leave to file an anended conplaint that properly

asserts clainms for relief under ERI SA

12
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SO ORDERED.
DATED:

13

AUDREY B. COLLI NS
UNI TED STATES DI STRI CT JUDGE




