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At today’s evidentiary hearing, the Alliance repeatedly elicited hearsay not 

subject to any exception and suggested that the hearsay rules—which are found in 

Federal Rules of Evidence 801 through 807—do not apply to these proceedings.  The 

City repeatedly objected to the Alliance’s attempts to elicit hearsay and moved to strike 

answers containing hearsay, but the Court largely overruled the City’s objections and 

denied its motions to strike.  The City submits this brief to rebut the Alliance’s 

suggestion that the hearsay rules do not apply to the evidentiary hearing.  There is no 

basis for refusing to apply the full scope of the Federal Rules of Evidence to the 

evidentiary hearing, including the hearsay rules. 

The Federal Rules of Evidence expressly state that they apply broadly in district 

courts to all “civil cases and proceedings.”  Fed. R. Evid. 1101(b).  Exceptions to this 

general rule are few and far between.  The rules do not apply during:  (1) hearings 

regarding threshold admissibility issues; (2) grand jury proceedings; and 

(3) miscellaneous proceedings in which a court or jury is not tasked with making an 

ultimate factual determination like extradition, sentencing, and bail hearings.  Fed. R. 

Evid. 1101(d)(3).  Courts consistently apply the rules to all hearings that fall outside of 

these narrow exceptions.  For example: 

• In United States v. Brewer, 947 F.2d 404 (9th Cir. 1991), the Ninth Circuit held 

that “the Federal Rules of Evidence apply in pretrial suppression proceedings 

pursuant to Rule 1101(d) because such evidentiary hearings are not expressly 

excluded under Rule 1101(d)(2) and Rule 1101(d)(3).”  Id. at 410. 

• In Broadcast Music, Inc. v. Xanthas, Inc., 855 F.2d 233 (5th Cir. 1988), the Fifth 

Circuit held that a “district court erred when it admitted this evidence on the 

ground that hearsay is admissible in a bench trial.”  Id. at 238. 

• In Hollywood Foreign Press Association v. Red Zone Capital Partners II, L.P., 

2012 WL 13005997 (C.D. Cal. Jan. 3, 2012), the court explained that the “rules 

of evidence and common sense nonetheless apply” to bench trials.  Id. at *2. 
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• And in United States v. Brier, 2011 WL 917981 (D.R.I. Mar. 15, 2011), the court 

held that “[h]earsay is not admissible in a contempt hearing.”  Id. at *1. 

The consistent application of the Federal Rules of Evidence to essentially all 

proceedings in federal courts makes perfect sense.  The purpose of the rules is to ensure 

fairness “and promote the development of evidence law, to the end of ascertaining the 

truth and securing a just determination.”  Fed. R. Evid. 102; see also United States v. 

Robinson, 544 F.2d 110, 115 (2d Cir. 1976) (“[R]eliability is the foundation upon which 

all exceptions to the hearsay rule are built.”).  The Alliance’s attempt to introduce 

hearsay that isn’t subject to any exception to the rules against hearsay—including 

testimony with multiple layers of hearsay—and other inadmissible evidence presents the 

very problems that the rules were designed to address.   

In sum, the Court should not base any factual findings on evidence that does not 

satisfy the standards of the Federal Rules of Evidence.  To the extent the Court is inclined 

to allow these proceedings to continue without applying the Federal Rules of Evidence 

in full, including the hearsay rules, the City objects to that erroneous approach as a clear 

violation of Federal Rule of Evidence 1101 and on the grounds that it would result in a 

violation of due process. 
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DATED: May 27, 2025 
 

 

Respectfully submitted, 

GIBSON, DUNN & CRUTCHER LLP 

By:  /s/ Theane Evangelis 
Theane Evangelis 
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