
Great American Alliance Insurance Company v. Village Gardens HOA et al
8:22-cv-01502-JVS (ADS)

TENTATIVE Order Regarding Motion to Dismiss

Defendant Roy Palacios Insurance Agency, Inc. (“Palacios”) moves to
dismiss the claims against it.  (Mtn., Dkt. No. 89.)  Plaintiff Great American
Alliance Insurance Company (“Great American”) opposed the motion (Opp’n.,
Dkt. No. 103) and Palacios responded (Reply, Dkt. No. 104). 

For the following reasons, the Court DENIES Palacios’s motion. 

I.  BACKGROUND

A. Factual Background

The following contentions are taken from Great American’s First Amended
Complaint (FAC, Dkt. No. 65.)  Roy Palacios Insurance Company (“Palacios”) is a
retail insurance broker.  (Id. ¶ 16.)  In 2018, Nicole Boyd, an employee of
Palacios, submitted two applications for insurance policies for the benefit of
Village Gardens HOA, one dated February 23, 2018 and one dated December 26,
2018 (“Applications”).  (Id. ¶¶ 89, 104, 117.)  Palacios submitted the Applications
for umbrella and excess liability coverage for Village Gardens’ apartment building
located at 4109 W. 5th Street, Santa Ana, California (“Property”).  (Id. ¶¶ 16, 22,
90-93, 105-08.)  

Two sections of the Applications are at issue.  Section I of the February
application provided that “buildings with an effective age over 25 years that have
not had the roof, HVAC, plumbing or electrical systems updated” are not eligible
for coverage.  (Id. ¶¶ 24, 90, 105, 118.)  Following this restriction, Palacios
checked a box affirming that the property complied with the eligibility
requirements.  (Id. ¶¶ 24-26, 90-91, 105-06, 118-19.)  Section VIII of the February
application included a signature block that Boyd signed on behalf of Palacios.  (Id.
¶¶28, 93, 108, 121.)  Preceding the signature block is the following statement:

Any person, who knowingly and with intent to defraud
any insurance company or other person, file an
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application for insurance of state of claim containing any
materially false information or conceals, for the purpose
of misleading, information concerning any fact material
hereto, commits a fraudulent act, which is a crime, and
m[a]y subject such person to criminal and civil penalties.

[X] By checking this box I agree that I have read this
entire application and have, or will have reviewed the
restriction herein with my client prior to binding
coverage.

 (Id. ¶¶ 27, 92, 107, 120.)  The December application contained the same
conditions and restrictions as the February application, and Palacios made the
same representations.  (Id. ¶¶ 36-40, 94, 109, 122.)  Based on these applications,
Great American issued excess and umbrella insurance policies.

On February 1, 2021, a resident of Village Gardens filed a lawsuit in
California Superior Court alleging that the smoke detectors in their unit were
either missing or not functioning as intended.  (Id. ¶¶ 41, 44.)  On September 22,
2021, Great American learned this lawsuit may implicate the insurance policies it
issued.  (Id. ¶ 45.)  Accordingly, it requested information from Village Gardens
about the claim and the Property.  (Id.)  On December 8, 2021, Nicole Peterson, an
employee of Palacios, informed Great American that the roof and electrical
systems at the Property were not updated as of December 8, 2021.  (Id. ¶¶ 46, 96,
111.)  Great American felt it did not receive all the information it requested, so it
conducted its own investigation into the status of the building.  (Id. ¶ 49.)  In the
course of this investigation, Great American learned that the roof, HVAC,
plumbing, and electrical systems had not been updated as was represented to it in
the Applications.  (Id. ¶¶ 50-53.) 

B. Procedural Background

Great American brought the present lawsuit seeking rescission of the
insurance policies on the grounds that it would not have issued them had it known
the Property did not comport with the underwriting guidelines Village Gardens,
through Palacios, identified in the applications.  (Id. ¶¶ 54, 98, 114, 129-30.)  In
addition to the seven causes of action Great American asserts against Village
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Gardens, it brings three claims against Palacios: Negligence, Negligent
Misrepresentation, and Fraud.  (Id. at ¶¶ 86-00, 101-15, 117-131.)  Palacios now
moves to dismiss these causes of action against it under Rule 12(b)(6).  (See Mtn.)

II.  LEGAL STANDARD

Under Rule 12(b)(6), a defendant may move to dismiss for failure to state a
claim upon which relief can be granted.  A plaintiff must state “enough facts to
state a claim to relief that is plausible on its face.”  Bell Atl. Corp. v. Twombly,
550 U.S. 544, 570 (2007).  A claim has “facial plausibility” if the plaintiff pleads
facts that “allow[] the court to draw the reasonable inference that the defendant is
liable for the misconduct alleged.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).

In resolving a 12(b)(6) motion under Twombly, the Court must follow a
two-pronged approach.  First, the Court must accept all well-pleaded factual
allegations as true, but “[t]hreadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not suffice.”  Iqbal, 556 U.S. at 678.
Nor must the Court “‘accept as true a legal conclusion couched as a factual
allegation.’”  Id. at 678-80 (quoting Twombly, 550 U.S. at 555).  Second,
assuming the veracity of well-pleaded factual allegations, the Court must
“determine whether they plausibly give rise to an entitlement to relief.”  Id. at 679. 
This determination is context-specific, requiring the Court to draw on its
experience and common sense, but there is no plausibility “where the well-pleaded
facts do not permit the court to infer more than the mere possibility of
misconduct.”  Id.    

III.  DISCUSSION

A.  First Cause of Action: Negligence

In order to state a claim for negligence under California law, a plaintiff must
allege duty, breach, causation, and damages.  Conroy v. Regents of Univ. of Calif.,
45 Cal. 4th 1244, 1250 (2009).  Palacios advances two arguments in support of its
contention that Great American has not asserted a cognizable claim of negligence
against it: Palacios owes no duty of care to Great American and, as a result, Great
American cannot show causation.  (Mtn. at 11-12.) 

3



First, Palacios asserts that, as an insurance broker, the only duty it owes is a
duty of “reasonable care, diligence, and judgment in procuring the insurance
requested by its client.”  (Id. at 11.)  Accordingly, because Palacios has neither a
contractual nor a statutory relationship with Great American, it owes no duty of
care to Great American. (Id.)  In support of this assertion, Palacios relies primarily
on Century Surety Company v. Crosby Insurance, Inc., 124 Cal. App. 4th 116, 125
(2004).  In that case, an insurer brought an action against an insurance broker for
negligence, negligent misrepresentation, and fraud.  Id. at 120.  The insurer
alleged the broker submitted an insurance application stating the insured worked
only as a drywall contractor.  However, the broker knew the insured also worked
as a general contractor.  Id.  The insurer alleged that the broker owed a duty to the
insurer to “properly prepare and process” the insurance application “in an honest,
truthful, and accurate manner, by fully divulging in good faith to [the insurer] all
facts within [the broker’s] knowledge material to the contract.”  Id. at 127.  The
broker moved to dismiss the claims against it on the grounds that it owed no duty
of care to the insurer.  Id.  

However, the California Court of Appeal rejected the broker’s position,
finding that brokers may owe a duty of care to parties with whom they are not in
contractual privity.  Id. at 128.  In so finding, the court relied upon several factors
outlined by the California Supreme Court in a prior case: 

[T]he extent to which the transaction was intended to
affect the plaintiff, the foreseeability of harm to him, the
degree of certainty that the plaintiff suffered injury, the
closeness of the connection between the defendant's
conduct and the injury suffered, the moral blame
attached to the defendant's conduct, and the policy of
preventing future harm.

Id. (quoting Biakanja v. Irving, 49 Cal. 2d 647, 650 (1958)).  Applying
these factors, the court concluded that “policy reasons support imposing a duty on
insurance brokers to exercise reasonable care in preparing insurance applications.” 
Id. at 129.  However, the court limited its holding to only imposing a duty of
reasonable care in not transmitting information the broker knows to be false:

[O]ur holding should not be construed as treating an
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insurance broker as a guarantor of information in an
insurance application or as imposing a guarantor of
information in an insurance application or as imposing a
duty on a broker to independently investigate
information provided by the insured.  However, when the
broker knows of actual misstatements, the broker may be
held liable for transmitting these misrepresentations in an
insurance application knowing the insurer will
reasonably rely on them.

Id.

Applying these principles here, the Court similarly finds the majority of the
Biakanja factors weigh in favor of imposing a duty of reasonable care on Palacios
when preparing insurance applications.  First, Palacios intended the transaction to
directly effect Great American by inducing it to issue an insurance policy. 
Second, the alleged harm to Great American, issuing an insurance policy it would
not have otherwise issued, is foreseeable.  Third, the alleged misrepresentations in
the Applications were material to Great American’s decision to issue the policies
and were therefore closely connected to the resulting injury.  Fourth, imposing a
limited duty of care on brokers to insurers supports the policy of preventing future
harm by deterring the type of conduct alleged in this case.  Further, the Court
clarifies that its holding is limited in the same manner as the California court of
appeals: Palacios’s duty to Great American is that of reasonable care in preparing
insurance applications such that it cannot transmit statements it knows to be
inaccurate. 

In light of this finding, Palacios’s argument regarding causation necessarily
fails.  (See Mtn. at 12.)  Palacios contends Great American has not properly
alleged causation because it owes Great American no duty of care.  Therefore,
“[i]n the absence of any cognizable duty to breach, there can be no causation.” 
(Id.)  As analyzed above, the Court finds that Palacios owed Great American a
limited duty to avoid knowingly making misstatements of fact.  Accordingly, the
Court rejects Palacios’s arguments regarding causation. 

Although the Court finds that Palacios owes Great American a duty of
reasonable care, the factual allegations in the First Amended Complaint are
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insufficient to state a claim for negligence under the standard outlined above. 
Great American alleges that Palacios breached its duty by “failing to fully and
truthfully divulge to Great American . . . that the roof, HVAC, plumbing, and
electrical systems and the Property were not updated within the last 25 years.” 
(FAC ¶ 97.)  In so alleging, Great American implies that Palacios either knew at
the time it submitted the application that the Property had not been updated, or that
Palacios’s duty extended to independently confirming the information in the
application.  As explained above, Palacios’s duty to Great American is not so
extensive as to require it to conduct an independent investigation into the veracity
of the Applications’ information.  Indeed, the general rule is that the insured is
responsible for the contents of an insurance application prepared by a broker.  See
LA Sound USA, Inc. v. St. Paul Fire & Marine Ins. Co., 156 Cal. App. 1259, 1268
(2007) (quoting Croskey et al., Cal. Practice Guide: Insurance Litigation (The
Rutter Group 2006)).  Accordingly, as a matter of law, Great American cannot
allege Palacios breached its duty to Great American by not independently
investigating whether the building to be insured was updated.  See Century Surety,
124 Cal. App. 4th at 129 (noting that insurance brokers are not guarantors of
information in insurance applications).   

Conversely, Great American may properly allege Palacios breached its duty
if, at the time it filed the Applications, Palacios knew the Property was not updated
according to the Applications’ underwriting requirements.  See id. (“[W]hen the
broker knows of actual misstatements, the broker may be held liable for
transmitting these misrepresentations in an insurance application knowing the
insurer will reasonably rely on them.”)  However, the factual allegations in the
First Amended Complaint are insufficient to support such a theory.  Great
American alleges that (1) Boyd, an agent of Palacios, represented the Property had
been updated in accordance with the statements in the Applications, and (2)
Peterson, a second agent of Palacios, later communicated information to Great
American contradicting what was represented in the application.  (FAC ¶¶ 90-91,
96.)  Even taken together, these facts are insufficient to allege that Palacios knew
at the time it submitted the Applications they contained incorrect information.  Cf.
Century Surety, 124 Cal. App. 4th at 129 (alleging the broker submitted an
insurance application stating the insured worked only as a drywall contractor
despite knowing the insured also worked as a general contractor).  Nor does Great
American allege Peterson’s communication to Great American at a later date
implies Boyd knew the information was inaccurate at the time she completed the
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Applications.  Accordingly, the factual allegations in the First Amended
Complaint are insufficient to state a claim for negligence as to the representations
made in Section I of the Applications.  

The FAC additionally alleges Palacios’s representations in Section VIII of
the Applications to a negligence claim.  Palacios, through Boyd, attested to having
read the insurance application in its entirety and “have, or will have reviewed the
restriction” contained in the application with Village Gardens “prior to binding
coverage.”  (FAC ¶¶ 92-95.)  However, Great American does not allege that this
statement was false or that Palacios knew it was false.  See Century Surety, 124
Cal. App. 4th at 129.  Accordingly, the Court also finds the factual allegations in
the First Amended Complaint to be insufficient to state a claim for negligence as
to the representations made in Section VIII of the insurance application. 

For these reasons, the Court GRANTS Palacios’s motion and DISMISSES
Great American’s negligence claim against Palacios with leave to amend.   

 

B. Second Cause of Action: Negligent Misrepresentation

Next, Palacios argues Great American failed to state a claim with respect to
negligent misrepresentation.  The elements for a cause of negligent
misrepresentation are “(1) a misrepresentation of a past or existing material fact,
(2) without reasonable grounds for believing it to be true, (3) with intent to induce
another's reliance on the fact misrepresented, (4) ignorance of the truth and
justifiable reliance thereon by the party to whom the misrepresentation was
directed, and (5) damages.”  Fox v. Pollack, 181 Cal. App. 3d 954, 962 (1986).  As
with a claim for negligence, a claim for negligent representation “rests upon the
existence of a legal duty.”  Eddy v. Sharp, 199 Cal. App. 3d 858, 864 (1988). 
Palacios advances the same arguments regarding the lack of a legal duty here as it
did regarding the claim for negligence.  As the Court found above, Palacios owed
Great American a duty of reasonable care in preparing insurance applications.  The
same duty applies here with the same contours the court outlined in Century
Surety: an insurance broker may be held liable for transmitting misstatements they
know to be inaccurate.  124 Cal. App. 4th at 129.

Although the facts Great American alleges in support of its negligent
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misrepresentation claim are largely sufficient, the requisite legal duty upon which
the negligent misrepresentation claim rests requires that Palacios knew of the
misrepresentations.  See Century Surety, 124 Cal. App. 4th at 129; Eddy, 199 Cal.
App. 3d at 864.  Accordingly, Great American must additionally allege Palacios
knew the application contained misrepresentations when it transmitted the
information to Great American.  The allegation that Palacios later made statements
contradicting those representations it made in the Applications does not meet this
standard because it does not allege knowledge at the time the Applications were
submitted.  Id.  (See FAC ¶¶ 111-12.)

For these reasons, the Court GRANTS Palacios’s motion and DISMISSES
Great American’s claim for negligent misrepresentation with leave to amend.

C. Third Cause of Action: Fraud

Finally, Palacios moves to dismiss Great American’s claim of fraud.  Under
Federal Rule of Civil Procedure 9(b), a plaintiff must plead each element of a
fraud claim with particularity, i.e., the plaintiff “must set forth more than the
neutral facts necessary to identify the transaction.”  Cooper v. Pickett, 137 F.3d
616, 625 (9th Cir. 1997) (emphasis in original) (quoting Decker v. GlenFed, Inc.
(In re GlenFed, Inc. Sec. Litig.), 42 F.3d 1541, 1548 (9th Cir. 1994)).  A fraud
claim must be accompanied by “the who, what, when, where, and how” of the
fraudulent conduct charged.  Vess v. Ciba-Geigy Corp. USA, 317 F.3d 1097, 1106
(9th Cir. 2003) (quoting Cooper, 137 F.3d at 627).  “A pleading is sufficient under
rule 9(b) if it identifies the circumstances constituting fraud so that a defendant
can prepare an adequate answer from the allegations.”  Moore v. Kayport Package
Express, Inc., 885 F.2d 531, 540 (9th Cir. 1989).  Statements of the time, place,
and nature of the alleged fraudulent activities are sufficient, but mere conclusory
allegations of fraud are not.  Id.  Furthermore, though allegations based on
information and belief are usually insufficient, in circumstances of corporate
fraud, this rule may be relaxed as to matters within the opposing party’s
knowledge.  Id.

Palacios argues that Great American has failed to plead any facts that
support the assertion that Palacios “either knowingly made fraudulent statements”
or “had knowledge that Village Gardens made misrepresentations” in the
Applications prior to submission and concealed this information.  (Mtn. at 14.) 
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While the FAC’s allegation as to intent or knowledge of falsity does not contain
accompanying facts supporting this element, such factual allegations are
unnecessary to overcome a motion to dismiss.  Claims for fraud must adhere to the
heightened pleading standards of Rule 9(b), which includes “the who, what, when,
where, and how” of the fraudulent conduct charged.  Vess, 317 F.3d at 1106. 
However, Rule 9(b) provides that “[m]alice, intent, knowledge, and other
conditions of a person’s mind may be alleged generally.”  Fed. R. Civ. P. 9(b). 
Accordingly, the heightened standard “does not apply to allegations regarding the
defendant’s state of mind.  Thus, knowledge and intent need only be alleged
generally to state a valid claim.”  R. Power Biofuel, LLC v. Chemex LLC, 2016
U.S. Dist. LEXIS 154727, *34 (N.D. Cal. Nov. 11, 2016) (citing Fed. R. Civ. P.
9(b).)  The Court therefore finds that Great American has sufficiently pleaded the
mental state element of its fraud claim against Palacios. 

Palacios further argues that the FAC is void of factual allegations as to what
statements were fraudulent, and how any statements were fraudulent.  (Mtn. at 14.) 
This argument is unavailing.  Taking all factual allegations as true, the Court finds
Great American adequately pleaded its claim for fraud, even under the heightened
9(b) standard.  The FAC specifies the allegedly fraudulent statements (averments
regarding the veracity of the statements in Sections I and VIII of the Applications),
how they are fraudulent (the statements were false and Palacios knew of their
falsity) as well as who made them (Palacios through its agent Nicole Boyd).  (FAC
¶¶ 118-24.)  These allegations are sufficiently specific to give Palacios notice of
the “particular misconduct alleged” and the ability to defend itself against the
specific charges.  See Semegen v. Weidner, 780 F.2d 727, 731 (9th Cir. 1985).  

The Court therefore DENIES Palacios’s motion to dismiss as to Great
American’s claim for fraud. 

IV.  CONCLUSION

For the foregoing reasons, the Court GRANTS in part and DENIES in
part Palacios’s motion to dismiss. 

IT IS SO ORDERED.

The Court VACATES the February 6, 2023, hearing.  Any party may
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file a request for hearing of no more than five pages no later than 5:00 p.m. on
Tuesday, February 7 stating why oral argument is necessary.  If no request is
submitted, the matter will be deemed submitted on the papers and the tentative
will become the order of the Court.  If the request is granted, the Court will advise
the parties when and how the hearing will be conducted.
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